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m TBE 



COURT OF KING'S BENCH, 



i» 



Michaelmas Terni) 

lo the Fiftj-fourth Year of the Reign of George IIL 



1813. 



Etans and Another against SoiTLie. (a) AvI^tSl 

ASSUMPSIT against the defendant, as a carrier 1)y water A carrier who 
from Btistol to Woreesier^ for not safelj and securely SSSthc"^ 
earrying a quantity of sugar, but so carelessly and negligently wonld not be 
conducting himself that by reason of his neglect to cause the o*^*in^ 
Vessel to be in proper repair, and by the negligence of himself [ g j 
and his servants in conducting it, the vessel was sunk, and unless occa- 
the 'sugar damaged and spoiled. The second count stated actual negU-^ 
generally, that the defendant did not deliver the sugar at Wor* gcnce of the 
tester J and that it was lost through, his negligence. Plea, ™J^^J|J^ 

general issue ; and that the trial before Thompson j B., at the held not to 

have waived 
that notice hy having on former occasions made allowances to plaintiflb for damagCf 
without enqoiring into the cause of such damage. 

(«) The Judges of this court sat at Seijeants'-Inn on Mimdajf the 1st of 
N&vemker^ and the two succeeding days, and heard this and several of the 
following cases, which will be noticed as they occur, argued by counsel, 
and delivered their opinions as upon a former occasion, (Vol. I. p. 304<) 
and the Court afterwards gave judgment on the days on which the cases 
are now reported. 

Vol. n. B 



CASES IN MICHAELMAS TERM 

1813. summer assizes, 1812, for the county of Gloucester^ a verdict 
' was found for the plaintiff, subject to the opinion of the Court 

againtt on the following case : 

SouLE. ji, Marchy 1812, the plainti/Ts, who resided at JVorccsler^ 

shipped at Bristol on board a trow or vessel of the defendant, 
which was commonly employed in carrying goods for hire 
between Worcester and Bristol^ u quantity of sugar to be 
carried along the course of the Avon and Severn navigation, 
and to be delivered to the plaintiffs at Worcester. The trow 
was staunch, tight, and seaworthy, when she took in the cargo, 
and capable of carrying it ; but after proceeding about two 
miles from the mouth of the Avon up the Severn to a road 
called King-roady in the course of her voyage from Bristol 
to Worcester, she suddenly sprung a leak, in consequence of 
which she sunk, and the sugars were lost. This loss happened 
without any negligence of the defendant or his servants. The 
defendant had, about eight years before his accident, succeeded 
Child and Co. in the btisiness of a carrier, on the river Severny 
and until within a few years back carried it on under the same 
firm. In 1798 and 1799_a notice was advertised in the Worcester 
newspapers, where the office of Child and Co. was situated, 
which was also distributed through the country, acquainting 
the public /that the proprietors of the trows never did consider 
f 21 ' themselves liable to make good any loss or damage arising 
from any accident or misfortune whatever, unless occasioned 
lyr the actual negligence of the master or narkiers; neither 
were 4he rates of carriage understood to include any compel^ 
sation for risk, but merely to defray the eitpense of such car* 
riage; and to prevent any misunderstanding arising between 
them and their employers, they acquainted the public in 
general, That all goods shipped on board their vessels w«re 
and would continue to be carried by them at ihe risk of the 
respective owners, unless the loss or damage should arise 
through the actual default of the master or mariners einplo}^ 
by them. Signed by R. Child, and the then proprietors. 

A copy of this notfce was likewse kept hung up iu a con- 
spicuous part of the ojffice of the defendant at Worcester, which 
waa the same office where the business was carried on in 
Child's time ; and the plaint iff £t»9t9, before the time when the 
•ttgurs were shipped, had notice of its contents. The plaintifls 
bad, on former occasions, in many instances sent goods by the 
d^fendanl*s trows or barges employed in like iMaiioer as lhi« 
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vesfiel in carryiog goods fpr hire between Bristol and Worcesteryi 1B13. 
upon some of wbicb occ08ion9 the goods while on board the eva^T^ 
trows or barges bi^d in the course of their voyage received da- agamst 
mage from water, and sometimes had been delivered short in 
quantity. On those occasions the defendant upon reviewing 
and ascertaining the extent of the damage, without making any 
enquiries as to the cause, made an allowance to the plaintiffs 
in respect thereof. This happened four times within the last 
year and a-half, at one of which the defendant made an allow- 
ance for two cwt of sugar which had been damaged by water at {^'J 
the rate of 145. per cwt. The average rate of freight for the 
voyage in question is ISs. per cwt. and the average rate of iii- 
sarance only from 1/. S5. to 1/. ?5. per cwt. 

The question for the opinion of the Court is, whether under 
these Circumstances the plaintiffs are entitled to recover ? If the 
Court should be of opinion that tbey are, then the verdict 
entered for the plaintiff's is to stand ; if not, then a verdict to 
be entered for the defendant. 

W. E. Taunton^ for the plaintiff^, said that he could not con- * 
tend after the cases of Gibbon v. Painton (a), and Nicholson v. 
WiUan (ft), that it was not competent to a carrier, by means of 
a notice, to make a special acceptance of goods delivered to 
him for hire : but be argued that in this case the defendant had 
waived his notice, by dealing with the plaintiffs upon the foot- 
ing of there being no such notice, viz. by settling with them 
for losses on former occasions, against which he might have 
protected himself by the notice. And he cited Cobden v^ 
BtdUm. (c) 

' Lord Ellen BaRouGH, C. J. The case does not state that 
on those occasions there was an absence of all negligence ; and 
if it did, would it aniount to more than this, that the defendant 
carelessly settled his accounts. He might think that some ne- ' 
g^igence had taken place, and might therefore make an allow- * 
ance: but that will not estop him on all future occarions. ^t is 
a strong circumstance that the notice was continued hanging up 
io the same office where Child and Co. formerly carried on the rg 1 
business : it must be taken therefore as an adoption of the 
same course of business* At to Cobden v. BoUony to be sure if 
a party will say Yea and Nay at one and tlie same time, his 

(a) 4 Burr. 2238. {b) 5 East. 607. 

W 2 Camp. N.^. C. 108. 

BS 



CASES IN MICHAELMAS TEAM 

1819. meaning Will not be easily understood. That was the reafsotf 

-^^^ why the notice in that case was held a nullity. 

ttg^ainsi JPuUcr was to have argued for the defendant. 

StfutB. p^y Curiam^ J udgment for the Defendant. 



SaiiirtUi^^ GooDT^TLE, on the demise of Edward Woodiiouse, and 
AVi;. 6iA. James Thomas, and Ann his Wife, against John Me- 
redith, (a) 

m 

Xcodicilftign- | jiJECTMENT for certain premises, situate in the parish 
SllrVid!^ ^ of Py/K? and %(/c, in the county of //err/brrf. At the 
tested byUiree trial before Grahanij B. at the last Lent assises for that county, 
be^taSra M^^ a verdict was found for the plaintiflT, subject to the opinion of 
pwrt of bis this Court upon the following case : 

*'blL^'*'% Jiimei Woodhouse being seised in fee of the several estates 
the will so as hereinafter mentioned by his will^ bearing date the 28th of 
to make the Marchy 1806, duly attested to pass real estates^ devised to his 
^^-1^ mother and two brothers certain rent-charges payable out of 
contracted his messuage, farm, and lands, called Clifford Priory^ for the 
for before, ^^^^ q[ ih^jr lives; and as to the freehold and inheritance of 
Wiweeo the tbe said priory, subject to the said rent-charges, he devised the 
^oT ^L^^' ^^^y ^^^ ^^ ^^ ^^^ pieces of land called Knappa Rt^ and 
<il. Deviseof Widenhams^ and a messuage and lands, &c., which he lately 
mil and sin^ bought of the Governors of Guy^ Hospital, and all other his 
MtSS c^ freehold^ copyhold^ and leasehold messuages^farmsy lands^ tene* 
vybold, and menis^ and htteditamenis whatsoever and wheresoever^ in the 
JjJJ^Ij]^ county of Hereford, and in the town cf Kensington tit the countjf 
fiamTluds, o/'Middlesex, or elsewhere in the kingdom of Great Britain, to 
^ST^^ta- *** ^-^ ^"" Woodhouse for the term of her natural life^ she 
nents wbat- keeping the same in repair, &c., and from the determination of 
Soever and 

wberdoever, not bcToftf deirised, equally between IT. and T. for their joint liYrs, remain^* 
der to the children pf «lf. and tbeir beifs male and female^ was held to pass a life estate to 
/r. and T, in the aHer-purchased lands, notwithstanding a subsequent devise of ** all the 
rest and residue of all nis real estate not before disposed of, and all other his estates and 
interests whatsoefef vested in him as morteagee or trustee under any deed, or will, or 
otherwise howsoever, and of all the rest ana residue of his personal estate to his wife, hei' 
beifls, eiecutors,** &c. 

(«) This case was argued at SerjeatU$''lnn. 
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thi estate to Fred. Sam. Secrelan and John Meredith^ in truiit 1813. 
to 8Dpport contingent remainders daring her life, and from and 
after hjer decease he devised all and singular his messuages, mgainst 
firms, lands, and tithes called the. Priori/^ Knappa Ruff^ Meh^oitm. 
Wiienhamsj and WelchtDood^ to F* S. Secrelan and Mary his 
Fife, for and during their joint lives and the life of the sur^- 
Ti?or, remainder to trustees to support contingent remainders ; 
and after their several deceasies, unto all the childr A of F. S. 
Secretan and M. his wife, already or hereafter to be born of 
^eir bodies, whether male or female, for their joint lives and 
the life of the survivor ; remainder to trustees to support con- 
tingent remainders ; and from and after the several deceases 
fff the children, unto and between ail their issue, male and 
female; and for want of such issue, unto and equally bf^tween 
all the children of Edward WoadJiome^ ap4 th# children 
of Am the wife of Jame^ Thomas^ and their heirs^ mal^ [ 7 ] 
^ female, with the same restrictions as before limited; 
and for want of such issue, unto and equally between all 
the children of John Meredith and Bridgwater his wife, and 
their heirs male aqd femal^, with the ^ame restrictions* Th^ 
testator then also gave and devised aU c^d singular other his 
ftteholdy copyholdy and leasehold messuages j farms^ and lands f 
tanemenUy hereditaments j tithes^ and premises whatsoever and 
tsheresoeveTf situate in the CQt$nties of Hereford and Middle- 
sex, or f2r^9Acre, and not before by him given and devised unto 
fndequatty between his cousins Edward IVoodhouse and Ann 
ike wife of the said James Thomas for and during their joint 
Bves and the life of the survivors of them : remainder to the 
said trustees, in trust to support contingent remainders, during 
the lives of Edward Woodhouse and Ann Thomas ; and from 
and after their several deceases, he devised all the said free- 
hold, leasehold, and copyhold messuages, farms, lands, tithefl, 
and hereditfiments unto and equally between all the children 
of the said E. JVood/u^e and the wife of the said «/• Thomas^ 
^ni Mary the wife of the said F. S. Secre/an, whether male o^ 
female, already or hereafter to be born, for and during their 
joiot liyes, shiire and share alike ; remainder to the said trus- 
tees to preserye contingent remaiqders during their lives; 
remaindeir unto and equally between all the children of the said 
J. Meredith and B. Meredith, and their heirs male and female, 
with the same restrictions as before limited. Then he devise^ 
po his wife hi^ term and interest in the lease of a farm at J^p^er 
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ifilS. Xycfe, in the pdfish ot Pt/pt and Li/de^ for her life, togethei^ 

^ with all his stock thereon, &;c. *, and iifler several othei* •be- 

a^oiNj/ quests, he dbvised also to his Wife £<// the resl^ tesidne^ and h?- 

^♦rTi" ^^'^^^^^ 9f oli *'* ^^^f ei^flfe wo^ 6f/&r<f disposed of, and alt 
^ •^ diher his estates and interests whatsoever tested iii him li^ 
mortgagee or trustee undbr or by virtue of anj^ deed or Will 
or otherwise howsoever, and M, the rest, residue, and re- 
mainder bf all his personal estate^ ready mohey, and securities 
for money, debts, bills, note^, arid all other hi^ (ihdtt^ls, effects, 
;ind p^V^ndl estate whatsoever iind of what nature, kind bt 
quality doever, (o hold to Ms said wifsj her keirs^ executors, 
adniihi6lratol*s, and assigns, subject to the payment of his debts 
and {\ltl6ral expenses. The tesUtoi" appointed his wife P. S. 
Secretdhy ttnd J. Meredith^ executriit Md ex^cutor^ of his will. 
Afterwards, on the Il^h of Jahuat^^ )Sb9, th^ testator made & 
cbditil tti his will, attesti^d by one witness, by which be ap« 
pointed an additional executoh, and disposed of soaie of hi^ 
j[)ersOrialty, &e. 

Thb t^statot afterwards, oil the 14th otJanuari/^ 1809, made 
the following codicil to his wilt, which was duly attested by 
tfal'ee Witnesses, and began thus : *^ A codicil, to he taken as 
part of the last will and testament of me James WoddhouSe^^^ &c.j 
by which codicil, aftrer the decease of his wife, he devised tohiil 
brother, Joseph fFoOdh&Use^ and his clerk, James tVoodhduse^ 
fdY their lives, his dWelling-house in ^u^'Streely in tlie city of 
tfeYejfbfd^ BXkA all his messuages, farms, ahd lands at tiolmer and 
^apsiej/^ and after their toveral deceases, he devised the samO 
Equally between th<fe children of the said Joseph f^oodkouse ahd 
SiMei fVoddhouse^ and his cousin Edward tVoodhouse^ their 
[03 heirs atid aVjsighs, as tenants in common ahd not as joint-tenants; 
atid h'O also bequeathed out of his personal estate several lega« 
ti^ to be pyd to the legatees within Am ihohths next after 
his decease. And th^ codicil concluded thus ; ^^ In witness 
whereof I h&ve to this my codicil, whieh 1 desire may be taken 
as pari of iny wiU^ 6et my hand and seal this fourteenth day of 
January^ 1809.** 

I'hO tesfatoV dt^d Oh the Idth January^ ]8()9, leaving hit 
wife, Ai^h tf^oodhdUse^ him 6t](rviving, who is since d^ad. Be* 
tween ihk d&tes of the will and codicils, viz. oh the 18th of 
s^prtlj I8O0, tho premises in dis|[)ule in this ejectment werO 
tfdlycOhV^ycrd to the ttotator by (eoiTment, with livery of seisih| 
Om tevibg )pllrevttfady tOtttrfiCt^d (ot the saiiie by articles of 

3 
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Qgreement on the 6tb otSepiemUr^ 180S.) The deferfdmt oa 1813. 
the death of Ann ffoodhousf^ the widow, b^eeme (kradCBscd of ^^^ - " 
die premises, ^nd still retains the possession. The le^sjM-s df afa$Hsi 
the plaintifi; E. Woodhouse^ and A. Thomas, ere the dertiee9 ^^^^ 
named in the will, and claini w such. 

The qviestion for the opinion of the Court is, wlnther t}|e 
plainliflT id entitled to recover : if he is, the verdict is to stand S 
if not, then a verdict is to be entered for the defendent. 

Puller^ for the plaintiflT, made two points ; fir#t, that tb^ 
codicil of the 14tb oXJmtwtry^ 4^K^uted after the making of tho^ 
will and con^eyanoe of the lands, amounted toe repiibli^tion» 
and pessed the afier^purchesed lands ; end lie said tliat it was e^ 
4letermined in Achtrlty v. Vernon (rr), Barnet v, Crow^ (*), 
asd PiggoU V. Waller <e) ; and that in the first <i{ those casee C ^^ J 
Lord Macclesfield did not adhere io Qm rule be bad before laid 
down in Penpkrust v. L^rd Idmsd^wnib)^ So in H<dmti v/ 
Coghill (c), and Lttmc y. Wtlkim (d)^ thotigh it was held the* 
a codicil was not, by the mere eSe^t of repobUsUag the wiil^ 
an enecatioa ofa power subsequently acquired, jet k Wfis nd- 
mttted that a codidl confirming; a will of Jendl gener^Uj; 
would pass lands purchased in the interviij. And in B^wes ^0 
Bowes (e) the general rule was net denied : but the e^didl 
being restrained to the strid loads, lands purebaaed after thft 
will were adjudged not to pass; thetigji evea Chene Lond 
Tkwrlow was of opinion that the Intnodnctioa ct the fTord said 
aaglit not to control the operatian of the eodsejl. Bait hiMw, 
the eSect of the codicil isaot restrained by the manaer ia wfaicil 
it lA ejrpresaed, and therefore it mwst he taken to give efltrci im 
ike wilt in respect of the mflter-parebasod laadf. Askd thie 
brings it to the Sd point, viz. tirat the lessons of the ptainttf 
lalue an estale for life in the pnemises under the devise made io 
then in the residissry clause of the sriU, aiotwJtbstaariiBg tha 
aubsequent reaidnary clause in favour of the testxtar^s wife. 
The inst residuary dauae nees words large enougk to caui^ 
ptiefcead the pveaiises; airf it^dees ilot idt^osa of the wkslB' 
eatali^ bat of aa estate tail only ; for such, aecsnlitig io Co. 
lAi.S7^0L and to what jUord IIpU laid down in Fitter r, 
Ifiigg (/)i is tjie remainder to tJw ithildMn of/, and B^ Mere^ 

(a) Com. R. SSI. (») 1 Ves. jun.486. 4 B/. Gh.R. 9. 

(tf) 7 Ves. 9S. (b) ViD. Ab. l>e¥ise, 2. 22. 

if) 7 V«8. 4S9. (4@ >e tM^^ig^ (ig S Bos. & Paul. SOCU, 

(J) I Ld. Ray, f^ 
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1813. dilh^ and their heirs male and female : there still Femains there- 
fore an undisposed of reversion in fee, which, according to 
agaifut Daey. Wealherbj/ {a)^ GoodrightY. Lord Dozonshire (b)^ and 
BiBREDiTH. Goodtitle V. Miles {c)^ will pass under the last residuary clause 
to the wife ; and this construction will give effect to the whole, 
without taking away or abridging the interest given by the 
former residuary clause to the lessors of the plaintiff. 

Campbelly contri, argued, that supposing the codicil repub- 
lished the will so as to make it operate upon the premises in 
question, still the lessors of the plaintiff did not take any 
interest under the residuary devise,- because it was a devise to 
them of such premises only as were ^^ not before given and 
devised," whereas the premises in question would be included 
in the former devise to the wife for life ; and although a rever- 
sion would still be left, and in Scott v. Alberry (d) and Ridoui 
V. Pain (e) it was held that under a residuary devise a reversion 
would pass, those decisions turned very much upon the effect 
given to the word estate. But upon the intention, it appears 
that the testator had at the time of his will only an equitable 
interest in the premises, by virtue of the articles of agreement ; 
which equitable interest, it is submitted, neither passed by the 
first residuary devise to the wife, nor by the residuary devise 
to the lessors of the plaintiff, but the wife took the whole in fee 
under the last residuary devise to her. An equitable interest 
may be devised, and will be decreed in equity to the devisee ; 
[ 18 ] and the last residuary clause uses apt words for the passing 
of such an interest, which shews that the testator intended it 
should pass under that clause; and that intention is farther 
shewn by his giving to his wife his personal estate, out of which 
the price of the after-purchased lands was to be defrayed. The 
Court therefore will give effect to such intention, whatever 
may be the supposed operation of the codicil. But as to the 
republication, it is not by any means an invariable rule that 
every codicil to a will has the effect of making the will speak 
as of the date of the codicil, though it may undoubtedly have 
that effect according to the intention of the party making it x 
but it is always a question of intention. So at least the Master 
of jUie Rolls is reported to have said in Pigott v. Waller y and 
that the old rule as it stood before Acherley v. Vernon was 
the better. And in most of the cases where the old rule has 

(a) 1 1 East. 329. (») 8 Bos. and Poll. 600. (r) 6 East. 494, 
W Conk Rep. 997. {e) s Atk. 486. 
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been departed from, it will Jbe found that there was some pe« 1813. 

cnliarity to lead to a different rule of construction. Thus in ^ 

PoiUr T. PaUer (a) the testator declared that he did republish: a^a|Mf 

in Barnes v. Crowe the word^ of the original devise looked MEteifttH, 

beyond the time present, m. ^^ that he might die seised or 

possessed of;*' and on that the Court ol^erve4 : so in Doe v. 

J)avtf (jb) the testator by his codicil ratiOed and con^rmed all 

bequests and devises contained in the will. But in JLoc/j^ 

Siralhmore v. Bowes (c), where the intention, as it was coI« 

lected from the codicil, appeared tp bo different, this Co\irt| 

and afterwards the Judges on error agreed, that it was not i^ 

republication so as to affect ^fter-purchased lands ; and Hqlme^ 

y. CoghiU and Lane v. Wilkins must have been decided other-? [ l^ j 

wise, if the ralo had not been considered as a rule of intention. 

Here do intention is manifested by the codicil, which was 

made for special purposes only, to prefer the lessors of the 

plaintiff as to the after-purchased lands to tlie family of the 

SecrelanSj who were preferred to them in a former part of 

the will ; yet such will be the effect of holding the codicil a 

republication. 

PuUer in reply, said, that a particular intent to republish 
need not appear ; and so it was understood by Lord Hard* 
wicke in Gibson v. Monlfori (d) ; thpugh Lprd Camden sup- 
posed the contrary in The AUornej/'Generat v. Downing (b) : 
the general rule according to Barnes v. Crowe was that a 
codicil attested by three witnesses shall be a republication of 
the will, drawing down the date of the will to th^t of the cpdi- 
cil ; and a particular intent to the contrary, as in Bowes v. 
Bowesy must be shewn in order to form an exception. 

I/ord Ellenborough, C. J. The question in this case is 
whether the lessors of the plaintiff take an immediate legal 
estate ; for if not immediate, they would have no ground to 
staod pn in a court of law. That is the first question. As to 
the other question, what the effect of the codicil is, that has 
been settled in a series of cases, beginning with AcherUy v» 
Vernon down to Barnes v. Crowe; and, lastly, in a more recent 
case ofPigoif \. Waller. The effect of all these decisions is [ 1* 3 
to give an operation to the codicil per se^ and independently^ of 
any intention, so as to bring down the will to the date of the 
codicil, making the will speak as of that date, unless indeed a 

(d) 1 Ves. 437. (b) Cowp. 1 58. (c) 7 T. R. m^ 

(«} 1 Yes, 49!^, 3. ^) AmbL 57 1. 
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1813. contrary intention be shewn, in which case it will repel that 
^ effect. Such was the case of Bowes v. BoweSj where the codi» 

agaimti cil devined the said lands ; which word said was considered by 
M^R^DiTH. iijg Judges as controlling the effect and operation of the codicil, 
confining it to those lands which would have passed under the 
will, as it originally stood, and not extending the will to all the 
lands at the date of the codicil. Subject only to this restric-' 
iion, arising out of the intention implied from the use of the 
word saidj that there the testator docs not mean to pass the 
whole, the general effect of a codicil is to make the will speak 
as of its own date. There is nothing here to repel that eflecty 
and therefore the will is brought down to a period subsequent 

^ to the purchase, and it contains expressions competent to pass 

the afler-pnrchased lands. The codicil draws the will down 
to its own date in the very terras of the will, and makes it ope- 
rate as if it had been then executed in those terms. Then the 
only question is, under the will, whether the lessors of the 
plaintiff take an actual estate ; and it appears that they do 
take a life-estate, subsisting at the time of action brought ; and 
there is no rule of law which stands in their way. 

Lb Blanc, J. The principal question is, whether the 
isecond codicil brings down the will to the date of the codicil. 

I 15 1 I take it to be a settled rule, since Achtrley v. Vernon^ and 
the other cases, that it is not necessary that there should be an 
actual republication of the will, by its being before the testator 
iat the time, and by his declaring that he means to republish it; 
but that if the codicil be properly executed, it shall be taken 
to operate as a republication of the will, so as to make the will 
speak as of the latter date. Now this codicil is stated to be 
^ a codicil to be taken as part of the will ;" and there is no 
question made as to what will the testator referred to, for he 
does not appear to have made any other will. And he concludes 
the codicil thus: ^^ In witness whereof I have to this my codi- 
cil^ wliich I desire may be taken as part of my will, set my 
hand/' &c. By this codicil he makes a different disposition of 
part of his property ; the codicil, therefore, brings down the 
will to its own date, making the will to speak as of that date, 
and to pass lands which the testator had not at the date of the 
will, and which, but for the operation of the codicil, it would 
hot have passed. It is now, therefore, the same thing as if thtf 
testator bad had a legal estate in this property at the da^e of 
his will, and if he had had, a life-cetate woald have passed to 



MBElSmir 



IN TH& Vivft'toxiAru YfiAB Of GEORGE IIL It^ 

hk i^ifti under the first reiidimry elaiise of ihe will, by whiofa l^^^* 

h6 gir^ to his wife an estate fdr tha tarm of her natural life. Q^mnvnM 

Tbeh eomes tb^ subeeqaent residuary clause^ by whith ho 

gifes all other his freehold) leasehold, and copyhold pro^ 

pertTi not before devised, io (be lesson of tlie plaintiff* for their 

livesv The wift having died, (hat estate tomes into possiesrioni 

and they are entitled to maintain this ejottment. 

Batlby, J. I am entirely of the same opinion* It is ati [ ^^ ] 
established rule that a eodieil ezetated to pass real eemte H 
primd fhcU a republication' of the will so as to pass after-par^ 
chased lands^ The rule is ao where the codicil relates to per* 
sonal estate only (a)^ and tbefeibre more especially when it re« 
lutes tie the passing of real estate : but taking it as a general 

{proposition, it may be stated ftimd Jbch to amount to a repub* 
ieatioii of the Will. Upon the other point it has been endea* 
voured to put such a construction on this wiH, as not to gfte 
an estate for life in the premises to the wife under the firvi 
clauee^ nor to the lessoin of the phintiff under the second 
elausO) but only an equitsble estate in ii^ to thfe wife under thii 
third. I do not thir?k, howeter, that that would be a right 
eonstrocttoO) in any view of the ease^ because, supposing* wo ^ 

had the power to look to tfto passing of equitable estates, it 
aeeme to me that the words of the residuary chtuse, which git^ 
^< all other bis freehold^ copyhold, and leasehold inessuages, Gzt. 
whatsoever and wheyiS9oever, Arc«)" would have l^eensufficieatly 
comprefiensive to pasa the equivsble interest whfch the testator 
had at the time of his will. T^ whole of his will, as it «een» 

to me, is perfectly consistent. First, the testator gives an estUtW 

to his wife for life, with rouiainder as to part in tail, which left 

a remainder in fee undisposed of. Under the second clause he 

creates other life estates, and estates tail,still withoutexhausting 

the fee ; and then, under the third clause, he disposes of the 

fee. It has been contended that the personal property being 

given to (he wife, it must have been the intention of the tes* 

tator that she should take the estate meant to be purchased out [ 1^'^ J 

of it : but the answer is, that he only gives the residue of the 

personalty ; when, therefore, the testator gave to his wife his 

personalty, he intended that it should pass, subject to the charge 

of the purchase. 

Dampieu, J. I am of the same opinion. I think this the 
same as if the testator had had the will under bis contempla* 

(«) PiggoU V. WalUr^ 7 Va, 98. 
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1813. lion, and actually before him, at the time of executing the codi«r 
cil ; for the first and last sentences of the codicil expressly 
refer to the will. A long series of decisions, from Achedejf v. 
****^"^"- Vermn down to the late case before the Master of the Rolls, 
has established the law upon this point. As to the other point, 
|t must be contended that the effect of the last residuary clause 
* IS to except this particular estate out of the operation of the 
two former clauses, in order to give a fee to the wife : but be- 
fore we give such an efiect to it, we ought to see a clear and 
' manifest intention. Here the general intention seems to have 
been that all the real estate should go* tpgether. Under the 
first residuary clause it is given to the wife for life : but the 
jrhole fee not being exhausted, there was something for the 
second, and in the same manner for the last residuary clauses 
to operate on. But the argument 'is, that if the testator had 
died the day after making his will, this estate could not have 
passed ip that manner; and as the fund out of which it was to 
|)e acquired was to be taken out of the personal estate, and the 
personal estate is given to the wife, therefore this estate shall 
i|l80 go to the wife : to which the apswer has been given by my 

[ 18 J Brother Baylej/ / that he has given his personalty subject to 
these charges. After those charges are satisfied, by payment 
out of the personal estate, then comes the codicil, the operation 
% of which is to dispose of the purchase as a part of the real 
property, which is not to be separated from the rest by an in- 
tention which at best is very doubtful. In my view of the case^ 
therefore, the lessors of the plaintiff are entitled to the judg* 
ipent of the Court. 

Judgment for the Plaiptiffi 
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kiRBY and Others against The Dake of Marlborough and 

Another, (a) Sfinrifaar, 

Nov. 6th. 

DEBT on bond for 6000/., dated the llth of March 1811. A bond enter- 
The defendant, Cobum, pleaded bankruptcy, and the ^js^'toti 
plaintiffs entered a nolle prosequi as to him. The Duke of pUi;itifl&, to 
Marlborough let judgment go by default. Whereupon the ^»^*c -'•to 
plaintiffii set forth the condition of the bond, reciting that C!> trade, condt- 
biim having occasion for divers sums of money, not exceeding ^^^^^ for the 
ih the whole the sum of 9000/., had applied to the plaintifls to Kch^aL 
advan<!e the same at such times and in such parts and proportions i>ot exceeding 
M he might require, which they had agreed to advance on the should atMv 
I^uke^s entering into the said obligation jointly with Cobum^ timetbereaf- 
(to which the Duke, at the request of CoburUj had consented to ^"^ J^^^i'^S!' 
enable him (Cobum) to carry on the trade in which he was en« [19 1 
gaged, and to prevent the inconvenience that he would be put tifl& to^., is 
to if the advance were not made) ; it was therefore conditioned fnrguanmteo 
for the payment by Cobum and the Duke or either of them, to 3ie extent 
their or either of their heirs, executors, or administrators, iS^J^^^**^ 
linto the plaintifls, their executors, administrators, or as- made at any 
siglis, of all such sum or suiUs of money, not exceeding the ^^™^'hut only 
sum of 3000/., with lawful interest, which should or mig^t at for adTances 
any time or times thereafter be advanced and lent by the ^^ madeta 
plaintiffs to CoburUj or paid to his use by his order and di- soooi. Pay. 
rection. The plaintiffs then suggested, under the statute, the inents made 
following breaches, viz. That at divers times after the making S^^pUin^iffs 
of the condition, and before the issuing the writ, they did ad- on the ac- 
vance and lend to CoburUy and did pay to his use, divers sums ^ay be ao^' 
of money, amounting, for monay lent and advanced, and for plied bjr them 
money paid to his use respectively, to the sum of 2500/., and oVl^^iJ^'®'* 
that the interest upon and in respect of such sum amounted to existing 
the sum of 350/., but that the defendants had not, nor had a^i>»|^. be- 
either of them paid the same to the plaintiffs. Whereupon a cation of the 
writ of inquiry was awarded, and came on at the last Lent hond, and B. 
assizes for the county of Oxford, when a verdict was taken for Spon^thdrb^ 
3S881. 5s. 1(/., and interest to the date of the final judgment, mg&pplied in 
subject to the opinion of the Court on the following case : orhbTiabm^ 

\j on the bond, although at the time of his entering into it plaintiffs did not give him 
notice that any balance was then existing against A, 

(a) This case was argued at SeijeatUi^'lim, 
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ISIS; The case stated the condition of the bond as above, and that 

'^ the plaintiifs, at the trial, put in an account with Coburn^ the 

agabut items of which > with their respective dat^s, were admitted by. 
^wSiRL-^^ the Duke to be correct, and which account was an account 
BOROUGH, current of monies paid and received by them to the credit of 
CQbumtvom tb^ i^ of Februarj/ 181 1 to the 15th of February 
18 13, Some of the payments on the credit side were made to 
[ 80 J th^m specifically on account of the bond. The only question , 
between the parties wa« the amount of the balance due from 
the Duke to the plaiutifts on the above account. The plain- 
tiffs claimed a balance of 2288/. 5^. Id.^ with interest to the date 
of the final judgment, contending;, 1st, that the object of Uie 
boDd was to secure such balance aji miglit be due from Coburn 
to them, not exceeding 3000/. ; and, 2A\y^ supposing the bond 
not to extend to any sums advanced to Coburn after the first 
3000/. immediately following tlae execution of the bond, yet 
that they (the plaintiffs) were at liberty to apply all payments 
made on Coburn'^ account, and not specifically appropriated, 
in liquidation of the debt du^ to them from Coburn prior to the 
execution of the bond, and also of any debt which might be due 
from Coburn to them independently of the bond* 

On the other hand, the Duke insisted, ]st, that the condition 
of the bond did not extend to any sgm advaJDced by the plain- 
tiffs to Coburn before the execution of the bond; 2dly, that the 
bond was a security only for the first sums advanced to the ex* 
t^t of 3OOO/.9 and not a continuing guarantee after money to 
the extent of 3000/. bad been once advanced ; 3dly, that how- 
ever the D^tter mi^t be as between the plaintiffs and Coburn^ 
yet as between the plaintiffs and the Duke, the latter had a 
right to have tlie sums of money paid by Coburn to the plain- 
tiffs after the execution of the bond applied in his (the Duke's) 
exoneration to the liquidation of the advances made on the 
hond^ and that the plaintiffs could not, as against him, apply 
such &ums of money to tlxe payment of an}- debt antecedently 
due from Coburn. Upon these principles the balance due from 
f 81 1 *^^ Duke would be I310i lis. 6rf., taking up the account of 
the plaintiffs from the date of the bond, and making a stop 
therein at the time wlien the first 3000/. wea-e advanced, and 
applying all the sums received by the plaintiffs since the exe- 
cution of the bond to the satisfaction of the bond. The ques- 
tion for the opinion x>f the Court is, what balance, under the, 
circumstances, .tlie piaiutifts ace entitled to reoover. 
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Bosanqueij in support of the first point made for the plaintiff, 
eontended that the Court would look to the intention of the 
parties, in order to put a construction on the condition ; and he 
cited Metcalfe t. Bruin (a), to shew that the apparent in- 
tention is to be regarded ; and therefore, in that case, a bond 
conditioned for the service of a clerk to the Globe Insnrancer 
Company was held good, though the Company was not Incor- 
porated at the date of the bond. He said that here the in-^ 
tention was to benefit Coburn in his trade, by the advance of a 
sum not exceeding 3000/., to which extent the defendant was 
to remain liable on the bond, without reference to the time 
when or the manner in which the advances were made, the 
only restriction being the amount. On the second point he re* 
]^ OD Goddard ▼. Cox (b)^ and Bloss v. Culling, there cited ; 
and in HulMnsom v^ Bell (c). Mansfield^ C. J. said, '' Where 
a person pays money, not specifying on what account it is paid, 
it is in the power of the person who receives it to apply it to 
whatever account he pleases ;*' and the same doctrine is kid 
down in Dawson v. Remnant (d). 

fK E. T4mnian^ contr4, admitted the rule that where money 
is paid generally on account, the receiver has a right to appro<? 
priate it ; but be iii^g>ed that here the rule did not apply, be- 
cause the defendant, being merely a surety for Cobum, diould 
hav« baenapprited by Ike plaintiffs at the time when he exe- 
cuted the bond, that there were debts then outstanding against 
Cbfiaim / otherwise in the absence of such notice be had a right 
k> presume that the accovnt was tiien clear between tbedi : 
therefore the plaiatiflb, not having given any notice, shall aeif 
be at liberty to a]ipropriate the payments towards the liquida<« 
lioii of any debts which subsisted before the execution of the 
bend* And he cited Newmarch t. Cla^ («) as an instance 
where the mle now contended fi»r was held not to apply. And 
if it should be held otherwiee in this case, he said that the de« 
finidaat would be liable tor advances made before the date of 
the bond, thou^ the coodition only went to future advances^ 
would be manifestly agaiast the intention of the parties; 

Lord Ellsnbobough, C. J. Both sides contend for too 
Tills is a bond given by the surety as an indemnity for 
advances to a 4lefiaite anHMUit ; it is the same ae if the surety 
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(a) 18 East, 400. 
(c) X Tau^t. 561. 



(b) 2 Sir. 1194. 
(</) CBsp. N. P. C. 26. 
(a) 14Ea.sl,S39. 
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1813. had expressed that the bankers might lend to the amount of 
j^j^ 30001. ; and when an advance was made to that amount, the 
tfmiu/ guarantee becameyiii7c/ii5 officio^ and was not a continuing gua- 
'u!^' ""^ rantee. On the other point, the defendant should have in^ 
•oRouoH. quired at the time when he executed the bond whether the ac- 
count stood clear : it is not a matter for presumption, 
r 23 1 The Court determined that the balance which the plaintiffs 

were entitled to recover was 1870/. 2*. Id., with interest. 



SMhuria^, BoYiLL and Another against John Wood the Elder, 
^•^- ^ and John Wood the Younger, (a) 

JointcontrBc- A S6UMPSIT on an attorney's bill. Plea^ that the pro- 
iiUMieda^ "^^^ mises were made jointly with one Thomas Dodgson, who 
though one is still living. Replication, that Thomas Dodgson had, before 
ba^k^nr^ a ^'^^ commencement of the action, become bankrupt, and ob- 
obtained his tained bis certificate. Demurrer. Joinder, 
certificate! Scarlett argued, in support of the demurrer, that as all the 

sued, the contracting parties were equally liable upon their contract in 
^tbm may |he first instance, they should all have been joined, notwitb- 
^^i, standing the bankruptcy of one of them ; and he said that no 

case had decided that because one of several joint contractors 
had obtained his certificate, a plaintiff was at liberty to omit 
him and sue the rest. The certificate may indeed furnish the 
party who has obtained it with a good defence, if he choose to 
insist on it : but it does not therefore follow that the plaintiff 
may proceed against the others separately in the first instance, 
without ascertaining whether he will or will not avail himself 
of it, which is uncertain at the time of action brought. H^ 
then cited Sheppard v. Baillie (6), and 48 Edw. 111. fo. 16. i., 
where to a writ of formedon the tenant pleaded joint-tenancy 
r S4 1 ^^^ ^^^ Aleyn ; the demandant replied that Altyn was his 
villain, and on demurrer the replication was holden ill. 

jibbottj coutr^, maintained that the efiect of the certificate 
was to discharge the individual, leaving the other joint con- 
tractors with him liable ; the plaintiffs, therefore, ought to be 

(a) Tbb case was argued at Setjeanii'Inn. \p) 6 T. R. 327. 
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permitted to bring their action against those who alone were 1813. 
liable ; otherwise this consequence would necessarily follow, ' 

that thejr must sue all with a certainty of incurring the ex- agam$t 
penses of a nolle prosequi as to one. If they had declared ac- Woop. 
cording to the fact, that the two defendants with Dodgson$ 
who had since become bankrupt and obtained his certiOcate, 
undertook and promised, they would have given the answer 
to their own declaration ; and for the same reason the de- 
fendants* plea is bad ; because every plea in abatement ought 
to give the plaintiff a better writ,^ without which it cannot be 
sustained ; but this plea only alleges that the plaintiffs ought 
to have joined Dodgson, and the replication shews that the • 
law has discharged Dodgson. If he had been arrested for . 
this debt, the Court would have discharged him upon motion. 
Neither can it be said that he ought to be joined because the 
other partners may have contribution against him, for the law 
will discharge him also from contribution ; and there is no 
doubt, because it is admitted by the pleadings, that the certi- 
ficate is bond Jide^ and therefore cannot now be controverted ; 
if that had been intended, it was matter of pleading. 

Lord Ellen BOROUGH, C. J. The defendants have a right 
to require that their co-debtor should be joined with them, 
"^nd the plaintiflb cannot so shape their case as to strip them [ 25 j 
of that right, or of the benefit, whatever that may be, of hav- 
ing his discharge stated on the record. The plaintiffs are not 
at liberty to anticipate in the first instance what may ulti- 
mately perhaps be a discharge. The practice has ever been 
to join all the contracting parties on the record : and there is ' 
this advantage attending the practice ; that it gives the parly 
who is joined notice at the time, and also enables him at any 
future time to plead judgment recovered on the joint debt 
without the help of any averment ; and it likewise advances 
the other defendants one step in the proof necessary in an ac- 
tion by them for contribution. Where a practice has existed, 
it is convenient to adhere to it because it is the practice, even 
though no reason can be assigned for it : but here it appears 
to be beneficial ; and if any possible advantage can be stated, 
we ought more especially to uphold the ancient practice. 

Le Blanc, J. There is no instance of such a practice as 
this. Where one of several joint contractors dies, the party 
suing always declares on a contract with the deceased and the 
survivors, and not with the survivors alone : here, from this 

Vol. II. C 
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mode of declaring', an objection is raised that the party has 
declared on a separate contract, and admitted a joint one. 

Baylev, J. There is no doabt but that the action ought 
to be brought against Dodgson jointly with the other defend- 
ants ; he ^as not discharged absolutely, but only in such way 
as the legislature has prescribed ; and he was not bound to 
take the benefit of it, quivis renunciare potest juri pro se irUro' 
iucto. Here a material inconvenience might result from 
omitting Dodgson in this suit, for an action might be brought 
by the other defendants for contribution ; I do not say wbe- 
ther maintainable or not, but if it were brought it would 
throw on them a difficulty which they would not have, if 
Dodgson had been put to plead his bankruptcy in this suit, 
fbr then he would admit that he was a joint contractor, and 
the other defendants would have nothing to do but produce 
therecbfd; but if he be not joined that will not appear unless 
it be proved by other means. It is said that no action for 
Contribution can be maintained ; but the other partners have 
H right to litigate the validity of Oie certificate. 

Dampibr J. I do not recollect thait a declaration in this 
fortn has ever been upheld in a case like the present* The 
ruling case on this subject is Noke v. Ingham (a). 

Judgment for the defendants. 

ifl) 1 Wils. R. 89. 
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Policy of as- 
surance on 



Mbllish ddd Another against Andrews, (a) 



ASSUMPSIT on a policy of assurance on goods particu- 
U9«i.«uu '®**'y described in the memorandum, to be thereafter 

nom London valued, ^^ at and from London to the ship^s discharging port or 
^etl^^ jwf* in the Baltic, with liberij/ to taaeh at any port or ports Jbr 
port or pori$ orders or any other purposoj* with leave to carry, use, and ex- 
^i^Mtm^io ^^*"8® siniulated papers, &c. warranted free from capture 

touch ai ony 

port or ports for orders or any other purpose^ and to touch and stay at anj ports or places 
whatsoeTcr and wheresoever; Held that the ship having touched at C. for orders ana gone 
on to 5., a more distant port, for farther orders, and hating receited orders at 51, because it 
was unsafe to land there to return to C, and wait for orders, mieht so return to C. without 
being guilty of a deviation ; it being found that she went to 5. lor orders in the prosecu- 
tion of her voyaee, and returned to C. to obtain orders as to the farther progress of the 
voyage, and do uaad being found. 

(a) This case was argued at Serjeants' Inn. 
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and fieusure in the ditp's port or ports of disoharg^, and it W9* 
should be lanrfiil to pcoceeid and sail to and toudi and stay at J^jl^g 
any ports or places whatsoever ami wheresoever, and to load agaimt 
mad unload goods {Nurticttlariy in Svoedeu^ without being A^^^^)*^ 
dceaad a deviation, at a {wemium ^ftwelve guineas per cent* ' 

LiQSi hy aeiEure, icapture, and detention by persons uidcnown. * 
M the traal before CxMrd EMewbarougk, €. J., at the London 
aittingis in last Easter term, a special verdict was found, which 
atftted in aabstance that the insurance was on certain specified 
qnaatities of coiiBe and indigo ; that the ship with the coffee 
and indigo on board, in August 1810, sailed from London 
upon the voyage insured, and on the SOth of October arrived 
off Carisbamn in fiveden, and that the ship went to^the.port of 
€!arlMhamm to obtain orders and directions from 'the agents of 
the .person interested in the coffee and indigo, as to her farther 
cowrae and progress in the voyage ; that on the Ist of Nooem" ^ 
ber the captain received orders from the agents to proceed in 
4he iarther prosecution of the voyage to Smnemundey which [ 38 ] 
was a port belonging to Prussia^ situated higher up in the 
Snttic than Capbhamn^ and there to receive su<$h orders and 
directions as to hertforther course and progress in the voyage 
as4he agent of 'the person interested in the coffee and indigo 
should give to the captain : that the ship, on thesame day, did, 
in pursuance of such orders, set sail from Carbhamn in the 
farther prosecution of the voyage insured, and on the'8th of 
JN'ovember arrived off Swinemunde^ and waited at a distance 
from that portfor orders and directions from the agent as to 
her further course and progress in the voyage ; atid that on 
the lOth of Navembery at Swinemundey the captain received 
orders from the agent, because it was unsafe to effect any 
•landing 'there, to return directly to Carbhamn^ and there 
again to wait for orders from the agents as to the farther 
course and progress of the ship in the voyage ; and that the 
ship with the coffee and indigo on board did, on that day, in 
pursuance of those orders, set sail from Swinemunde^ and on 
the 15th arrived off Carbhamn; and that the captain re- 
•turned to Carbhamn to obtain orders and directions from the 
agents, as to the farther progress of the ship Tn the voyage, 
4iet having at>that time any specific port of discharge for the 
•siflee and indigo in view, but meaning to abide such farther 
-orders and directions ^iiCarbhamn as he should there receive 
from the agents as to such port of discharge ; and that on her 
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]813» arrival at Carlshamn the ship having sustained considerable 
daniag;e in the course of her voyage, and being then greatly in 
want of repair, was through the violence of the wind and 
AiiDREwsr weather, and for her safety and preservation and that of the 
cargo, obliged to go into port there, and to procure such re-* 

[ 29 ] • pairs as were then wanted ; and that afterwards, on the 6th of 
December^ before the ship could procure such repairs as were 
necessary, and while she was lying in the port of Carbhamn for 
repairs, her papers were seized and carried away by order of 
the persons exercising the powers of government in the port of 
CarlsAamny and she was thereby prevented from pursuing hef 
voyage ; and that afterwards, on the Ist of May 181 1, while 
the ship^s papers were so detained, the coffee and indigo were 
by force and violence seized, carried away, and confiscated by 
tbepersons exercising the powers of government in the port of 
Carhhamfiy and thereby the coffee and indigo became and were 
wholly lost to the proprietor thereof. 

PuUcTj for the plaintiffs, stated the question intended to be 
raised by the defendant on this special verdict to be, whether 
on the construction of this policy, it being found by the jury 
that the assured were in the bond fide prosecution of the voy- 
age, they were at liberty to go back to Carlshamn a second 
time for orders ? He contended that they were ; that they 
might retrace their steps and seek a port in an inverse order ; 
and for that he referred to the terms of the policy, which he 
aaid were as large as possible to indicate an intention of leaving 
to the assured a discretion to act according as circumstances 
should require. The policy specifies no port of destination, it 
is only to the ship^s discharging port ; and this is accounted 
for by the state of the Bailie trade at that time, which ren- 
dered it impossible to ascertain beforehand a port of safety. 
The language therefi^re of the policy was adapted to the 
shifting condition of the Baltic commerce, and did not limit 

r 30 j the assured to any particular port. And as they had an ulti- 
mate port to seek, they had also liberty ^* to touch at any 
ports for orders or any other purpose'* without restriction as 
to the particular course or order of touching at such ports. 
This indeed is denied by the defendant, and upon this the 
question turns ; it is admitted that the assured might seek a 
port of discharge any where within the Baltic^ but it is denied 
that they were at liberty to touch at ports in any other than a 
progressive order, and that having once touched at a port tbey 
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CDuld return thither. But it is obvious* that such restriction' 1819. 
itiig^ht defeat the whole object for which the liberty was given^ ■ 

aind indeed the voyage itself; for, suppose the ship in the first agmJUH 
instance bad gone to the most distant port in the £aUic for Andebws* 
orders, and been frustrated in her expectations there ; ac* 
cording to the argument of the defendant the liberty would be 
extinct, because every port at which she could afterwards 
touch for orders would lie in a retrograde eourse ; and if she 
could not touch for orders, neither is it possible to conceire 
how she could ever reach a port of discharge. It therefore 
seems an answer to such an argument to say that the policy con- 
tains no such express restriction, and that to imply one would' 
be contrary to the apparent intention of the parties. As to the 
eases of Beatsan v. Haworth (a), and CUuon v. Simmonds (6), 
where the Court restrained the assured to a particular course; 
in both those cases the voyage intended and the terminut ad 
quern were described in the policy ; and it was observed as a 
ground of decision in the former case, that the parties j by in« 
serting the names of the places contrary to the natural order [ 31 j 
in which they lay in the ship^s course, shewed it tabe their in-* 
tention to vary the natural course of the voyage. That this 
liberty roust be interpreted as subordinate to the voyage in* 
sured is no argument against a construction which is founded 
on what the parties insuring the voyage must have intended ; 
and there is no danger lest the voyage should be protracted to 
an unreasonable length by means of this unlimited liberty, be* 
cause it will always be for the jury to say whether the voyage 
has been prosecuted hondjide ; and here they have found that 
it was, t. e. that although there was not any icrndnut fixed by 
the policy, the ship was in her progress towards seeking hev 
port of discharge. 

Taddy contra^ maintained that the ship having once touched 
at Carlshamn for orders could not, under the circumstance^i, 
return thither for orders. The verdict does not find that the 
return from Swinemunde to Carlshamn was in the prosecution 
of the voyage, nor that there was any necessity for so returning : 
and in cases where a liberty to the extent now claimed has 
been intended, it has been usual to express it on the face of 
the policy. Thus in Ridker v. AllnuU (a), to a liberty nearly 
the same as the present, there was added with leave to return 

(c>6 T. R. 531. (b) Cited by Lawrence J. 6 T. E. 553. (a) 15 £. 278. 
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18I9. ta any ports or places ; and the same thing is frequently ex* 
■ pressed by the words backwards and forwards* And therefore 

^^^j^ i^halt has been sard upon the terms of this policy being as birge 
AifDSBws. 88 |)08BibIe, appoafs not to be well founded : it is true indeed 
that it is to the ship's ports of discharge, in general terms, 
which therefore gave the assured a right to make his electiea 
[ 9? j al a subsequent time ; but Clasan v. Simmonds determiBed 
that those words do not authorize the assured to seek a more 
distant port first| and then to f^turn to one nearer. Inf like 
maimer the liberty to touch at any ports does not; aoodrding' 
to Hogg V. Homer (a), and Lavabre t. IViUon (b)f give a 
power to cha<ige the regular course of the voyage; it only ex-' 
tends to ports in the usual course df the voyage* It is not ne- 
cessary, however, in this case, to contend that the assured 
might not have gone to SmnemUnde first, and afterwards te 
CarUktimtti all that Is contended is, that having elected te go 
to Cdrbhamn once for orders, they cannot^ without shewing 
some tieeessity, return to the same port for the same purpose. 
If they could^ it might lead to an indefinite protraction of the 
voyage^ and the same indefinite liability of the underwriter. 
liord Ellenbobouoh, C. J. This is an action upon a 
contract perfectly new in its form and object, and to which tl 
rule of construction must be applied, not drawn from another 
state of things where a terminus a quo and ad quern ar^ pre- 
scribed, and where gding out of the prescribed course would 
certainly be a deviation. This is an adventure founded on the 
peculiar state of the IkUiic commerce. It was quite uncertain 
at the time of the insurance where the discharging port was 
to be, whether that power which was then in amity would 
continue so up to the time of the ship's arrival. Therefore 
there was an indefinite liberty given, in consideration of a 
very high premium, to touch at any ports for orders with the 
[ SS J view of gaining intelligence before the perilous determination 
of the ship's discharge should be formed, which intelligence it 
might be necessary by repeated visits to acquire. There was 
nothing to fix any limit ; the ship might go to the end of the 
Baltic first, and might afterwards, by coming back to a nearer 
port, find security growing up at the former port, which it had 
not foreseen when first there; The nature of the thing im** 
plies that the assured should be enaUed to make every call 

(s) 9 Mtrshsl on tnsafincc, 9S7. (») Dou^. tM. 
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which might be necessary for safety; it might turn out that at ^!3« 
one port they might find it uxisafe to discharge, and then they jJJ[J7i8„ 
would be thrown back upon a former port; tb^ voyage t^ere- againgt * - 
fore was to con^nue so long as it was prosecuted witho.ut A«.^*?^^ 
iiraud. There is no circumstance of fraud found in this pase^ 
which, in o^der to avail, ought to be foun4 expressly uppn a 
special verdict, and not to be left as a matter of infe^pence. 
The ship called at Carhhamn and there received orders to go 
to Swinctnunde for farther orders, and probably it was cpiw 
templated that they would there receive orders to lan^ ; in- 
stead of which they found the place ^o circumstanced that ii^ 
was unsafe to land t^iere : but whilst she was lying pflfi^ ^^ 
captain was directed by ^n agcpt to r^tcirn to Carlsho^vugL aa 
being a place of greater security* -lybat is t^ere in this po- 
licy that makes the calling but once a conation ? Thp wbqlo 
mistake seems to arise frofp sqpposing that there wft^ soine 
geographical order of yoyage described ip t)ie policy, whereas 
it vfas fi mere seekiqg vpyagp : or perhaps the introduction qf 
the words backward^ aqd forwards ipto some ot})pr policie9> 
which was perhaps unnecessary, has giv^p rise to t)ii^ ease^ 
and because t^ose worda were in^erfed in other p^ses ex mff- 
jori cauUld apd ^r^ not to be fppnd here, therefore it is said [ 34 ] 
that we ^re to bpld & differept cqustrqction. But whefi ^ 
yoyage all pver the Bailie is stated to be the adventure, can \\ 
be necessary ^to state more ? The o)(jpct of the acjventpre if^ 
that the assured should call as of]ten as necessity required, an4 
there is nothing in the nature of the thing that makes the 
calling agstiu al)surd or contrary to what may be presumed to 
be the intention of the parties. Here the special verdict finds 
that what was done was- all 4one in the course and progress 
of the voyage, or to obtain orders as to the farther progress 
or the voyage ; and we must therefore presume that the ship 
fairly went for orders, first to Carhhamn and then to Swine^ 
munde, and then back to Carhhamn. On the facts as they are 
now found, it seems to me that the assured might call a second 
time for orders, and therefore there is nothing to defeat their 
right to recover, 

Le Blanc, J. The question is whether the ship was not 
under the protection of the policy in her return back to CarU 
shamn. The contract of the parties must depend on the terms 
of the policy, which do not point out any definite port of dis- 
charge. The policy is, ^^ at and from London to the ship's 
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1815. diflcbarging port" generally, ^^ with liberty to touch at any 
^r^ ports for orders or any other purpose.*' That is as large as 

agaimi possiblo. What reasou or authority is there which says that 

AM0UW8. ^iiere a particular port of discharge is not fixed, and where 

there is a liberty to touch at any portd for orders, there having 

once touched at a port and having been told to go back to that 

* port, the assured niust go on elsewhere to another port, where, 

if it be hostile, the inevitable consequence would be that the 

[ 35 ] ship must be lost ? The argument is, that the ship should have 
disobeyed the orders at Swinemundej and not have gone back. 
If she had done so, she would not then have been under any 
orders to go to her port of discharge. I think therefore that 
the ship was under the protection of the policy in the same 
manner as if the words backwards and forwards or sideways 
bad been introduced. 

Batlby, J. I am of the same opinion. I think the ship 
might return to CarUhamn a second time for farther orders* 
There is nothing in the terms of this policy or in the nature of 
the case which prevented it. As the fiicts are stated I do not 
see what else she could do. She had not any option except 
to go back to CarUhamn^ or else to go on without any orders. 
As no malajidcs is stated, we are bound to consider that she 
acted bondjide. And there is no inconvenience likely to result 
from this decision, because a ship will not wantonly go a se- 
cond time to a port for orders, it being her interest to get a 
discharging port as soon as possible. 

Per Curiam^ Judgment for the plaintiff*. (/f> 

(a) See JliM$h v. Andrews^ 10 East, SIS. 
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Kensington, Assignee of Thomas Chanti^er, a Bank- Saturdm^^ 
i-upt, against T. Chantlbr the Younger, (a) ^"^^ ****• 

ASSUMPSIT for money had and received to the use of Uonej riveo 
the bankrupt before his bankruptcy, and for money had ^a rather, 
and received to the use of the plaintiff. Plea, general issue. J^® S hu*" 
At the trial before Lord Ellenborough C. J. at the Middlesex son! to ad- 
sittings after last Michaelmas term, a verdict was found for the ^^t^^Silj 
plaintiff for 800/., subject to the opinion of the Court on the tradinj^ con* 
following case. ^^: ^ "o* 

Thomas Chaniler, the bankrupt, was in and before Majf 1809 x.c.Xb.s. 5.) 
a trader as banker and money-scrivener, and was duly de- ^^ cannot 
clared a bankrupt on the 12th of April I8I0, and on the 10th from tte wn 
of Majf the commissioners executed an assignment of his es« hj the assig- 
tate and effects to the pkintiff, and on the 7th of April 1812 gXiJf who 
tbey executed a special assignment to the plaintiff of the mo« afterwards 
nies sought to be recovered by him in this action. The de- ^^"J^t^ 
fendant was examined on his oath before the commissioners The under- 
under the commission, on the 6th of Jtfitel810; and in his *^J[|^ggI„***„ 
examination, signed by him, deposed (amongst other things) the osoal 
as follows : that about a month before attaining the age of "»)« for 
twenty-one his father gave him two flatts or boats which had thcTfenoe to 
been in his possession ever since, and also several sums of mo- Mid&e%exy is 
ney of which he had not kept any account ; that he attained ^e imdu - 
the age of twenty-one on the SOth of May 1808 ; that about tion of the 
May 1809 he embarked in a salt-work with Messrs. Ltawion T ?'. ] 
and others, and his father then agreed to give him SOOO/. to em* of kwJkru^^ 
bark in the concern, but paid and advanced about 400/.only, he cy tested at 
could not say exactly ; that the advance of all the parties was ^^''«*w'«'- 
300/* a-piece ; that he (the defendant) kept the books, but could 
not say to what amount he had advanced, but thought he had ad* 
vanced more than the other partners. Not less than 800/.or more 
than 1000/., perhaps 900/. had been advanced on account of 
the said salt-works by his father. He had no accounts or 
minutes. Several sums were advanced; the iSrst advance was 
made directly after May 1809, but he did not recollect the 
sum ; the last advance was made about October or November. 

(a) This case was argued at Setjeanis^'Inn. 
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The difference between the 300/. or 400/. and the 1000/. was in 
his possession, except what be had spent ; the horses might 
haye been paid out of this money, and he had about 400/. by 
him. He was entrusted with his father's cash occasionally, 
and had taken sums therefrom without iQentioning the sum at 
the time, which were all included in the 1000/. beforemen- 
tioned to have been received on accougt of the 2000/. promised 
to him by his father. The flatts cost about 780/., and were 
paid for by the father. It was agreed at the trial that this de- 
position contained the real facts of the case, and that it should 
be used on the argument of this case by either party. In this 
case the venue having been changed into Oieshire was brought 
back into Middlesex by the usual rule, and the only evidence 
arising in Middlesex was the production of the comniissioii of 
bankruptcy, tested at Westminster the 12th day o^ April 1810 ; 
upon which an objection was made by the defendant's coun- 
sel that the plaintiff ought to be nonsuited, and the point was 
reserved by his Lordship. The question for the opinion of 
the Court is, whether the plaintiff is entitled to recover ; If the 
Court shall be of that opinion the verdict is to stand ; if not^ 
a nonsuit is to be entered. 

Burroughs for the plaintiff, having received an intimation 
from Lord Ellenborough C.J. that bis Lordship and the other 
Judges were of opinion the proof was sufficient to satisfy the 
plaintiff's undertaking to give material evidence in Middle^ 
sex (f/), addressed himself to the* other point, which he said 
was this, whether a voluntary gift of money by a father, who is 
a trader, to his son, not upon the marriage of his sou, was 
within the statute 1 Jac. \. c. 15. j. 5. And he contended 
that it was; and cited ex parte Shorland (6), where the Lord 
Chancellor seemed to think that a gift of money might be 
brought within the statute, though it was not so in that case : 
and according to Nicholas J. in Tucker v. Cosh (c), the statute 
ought to receive a large construction, because it was made for 
the good of the commonwealth : but Lord Ellenborough C J. 
observed that the statute had not the word money, and seemed 
to be confined to things which were the subject of convey- 
ance, and capable of being conveyed or procured to be con- 



(«) See Walkint v. fiwrrf, 8 T. E. 975. CawurM v. Gr€^y 6T. R. S6S. 
Qmrke v. Reed, 1 N. R. 310. 
(fi) 7 Vcs. 88. (c) St>leb Sa9. 

2 
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veyed (d) ; and that the doctrine eonlended for would go the 1813, 
length of making the son liable to refund every portion of j^^'^g,^^^^ 

money given to him by his &ther for his maintenance. agahut 

Chantlsiu 

Per Curiam^ Nonsuit to be entered. 

(d) See PTalker r. Burrawi^ 1 Atk. 9S. Lilly t. 0$bam, S P. Will. 298. 
Fryer V. fUod^ 1 Bro. Ch. C. 160. Gimi$ter v. Hewer, 8 Yes. 195. 
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iSffliii'ifay 
MaRTIK against BRECKNELL.(a) Nov. dth! 



DEBT on bond dated the 25th of March 1809, for 18000/. The obli|ee 
The defendant craves oyer of the bond and condition, ^f * ^^^^ 

'* - ' P^o by 

which is a joint and several bond by one Gardiner and the de- principal and 
fendant, conditioned for the payment by Gardiner to the plain- ^"'^.^y pon- 
tiff, of 9000/., with interest half-yearly at 5 per cenL^ at the the pajment 
times and in manner following, (that is to say,) 600/. on the pf money by 
S5th of March 1810, and the like sums on the same day, in ^^o has ' 
the six successive years following, the sum of 1000/. on the proved under ^ 
25th of March 1817, and the like sums on the same day in the 'fSr^pr 
three successive years following, and 800/. being the residue cy against the 
of the said 9000/., on the 25th of March 1821, together with jSoSSb?*' 
all interest and arrears of interest that might be then due, and received 
^c. : the defendant pleads payment of the first and second ^^'^^^^^^4 
instalments with interest by Gardiner, and of the third by and id. m the 
himself, (on which no question arose) ; and as to the fourth P^u^d* may 
instalment, that on the 20th of February 1813 Gardiner be- against the 
came a bankrupt, and that afterwank and before the 25th surety an in- 
of March 1813 the plaintiff received from the estate of Gat- SnjVdl^' 
diner as and for a dividend upon so nmch of the said principal duction of 8«. 
money as still remained due io the plaintiff upon the bond Jl^oLnt^of**** 
and condition the said fourth instalment, or sum of 600/., to- such instal- 
iretber with all intei^st thert doe. And so he concludes that «««»*» ^dthe 

^ suretv IS dol 

the bond and condition hath been in all things well and truly entitled to 

have the 
whole dividend applied in discharge of that instalment, but only rateably in part payment of 
each instalment as it become due. 

(a) This case was argued at Se9jeanl4p Inn. 
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1813. performed by payment of the said several iostalments so due. 
^I[^^^ The plaintiff replies, and denies the receipt mocb* et forma ; 
ttgmntt on which issue is joined. At the trial before Lord Ellenbo^ 

«MO^Y ^^^.* ^' ^'^ °^ ^^^ Middlesex sittings after last Eaiter term, 
the jury found a verdict for the plaintiff, and assessed damages 
at 780/., subject to the opinion of the court on the following 
case : 

The three first instalments, together with all interest due 
on the bond up to the 25th of September 1812, were duly paid 
as stated in the plea. On the 13th of June 1812 Gardiner 
became a bankrupt, and the plaintiff, on the 13th of February/ 
1813, proved under his commission the sum of 7200/., bein<^ 
the principal money then remaining due on the bond, and on 
the same day received from the assignees of Gardiner a divi- 
dend of 2j. l\d, in the pound on his debt of 7200/. amounting 
to 945/. No interest was proved or paid under the commi»« 
sion. The fourth instalment, amounting to 600/., and interest 
on the sum of 7200/. from the 25th of September 1812 to the 
85th of March 1813, amounting to 180/., still remain unpaid, 
except so fiir as the Court may consider the same, or any part 
thereof, to have been satisfied by the dividend of 945/. so re- 
ceived by the plaintiff under the commission. 

The question for the opinion of the Court is, whether the 
fourth instalment, and the interest on 7200/. from the 25th of 
September 1812 to the 25th of March 1813, are satisfied in 
whole or in part by the dividend. If the Court shall be of 
opinion that the same are not satisfied, then the verdict is to 
stand for 780/. found by the jury, or for such other sum as the 
Court shall think the plaintiff entitled to recover : but if the 
Court shall be of opinion that the same are satisfied, then a 
nonsuit to be entered^ 
[ 41 j Richardsony for the plaintiff, admitted that he could not re- 

tain the verdict for the whole sum found by the jury, but in- 
sisted that he was entitled to that sum, making a deduction of 
2f. l\d. in the pound upon the amount of the 4th instalment,, 
and a rebate for interest from the 13th of February^ when the 
dividend was received, to the 25th o( AJarch^ when the instal- 
ment became due. In cases of bankruptcy the fund is to be 
dbtributed in liquidation of each pound due to each creditor; 
and if there be not sufficient to liquidate the whole, then pro- 
portionally in part payment of each pound. 
Puller^ contra^ was here called on by the Court, and he said 
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that the only question was, how far the obligee, who had re- 1813. 
ceived 945/. on account of this bond, was at liberty as against ' 
a surety to withhold any part of it from being applied in dis- agaimt 
charge of the instalment due, and to apply it only rateably to ^reckhell. 
that instalment. And he contended that the whole ought to 
go in discharge of the instalment ; and took a distinction be- 
tween money paid by the act of the party and money paid by 
act of law: in the one case the party paying may appropriate 
it %8 he pleases; and therefore if Gardiner ^ while he continued 
solvent, had paid the 945/. expressly on account of each in- 
stalment as it became due, that would have been different ; 
but where the money is paid by act of law, the law will ap- 
propriate it ; and in this case it will appropriate it in favour 
ef the surety, because the proving under the commission was 
for the benefit of the surety. And this will not prejudice the 
plaintiff^ in the result, for if the dividend is applied in dis- 
charge of the instalment now due, it will relieve the future £ ^ J ' 
instalments from this -charge, and the plaintiff will still be en- 
titled to look to the surety upon his bond for all but 945/., 
which he has received. He said that he was not able to find 
any case upon the point. 

Lord Ellen BOROUGH, C. J. There might perhaps have 
been a case where it was held that a payment under a com- 
mission of bankruptcy should enure entirely to the benefit of 
the surety ; but if there be not any such case, then it must bp^ 
taken according to the nature and reason of the thing; thai is, 
as each instalment becomes due, 2^. 7id. in the pound is to be 
deducted out of it. It might make a material difference to the 
plaintiff whether he ij9 to recover on the instalment now due, 
or to wait for a future instalment; for before that grows due 
the surety might become insolvent. 

Ba YLEY, J. The surety is benefited by this dividend ; for 
be has a right to deduct 2$. 7|</. in the pound out of each 
instalment. 

The Court directed the verdict \o stand for the sum found, 
deducting 2f . Hd. in the pound on 600/., with a rebate of in* 
lere^t firom the 15th of February to the S5th of March. 
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1813. 



StAurday^ Palmer and Another against Moxon (a). 

JV*ov. 6tb. 

A bill of sale A CTION sgaisat the defendant, (late sheriff of 4be town 
^f ^shf ?hcn "'^ *"^ county of Kingsion^Mpm-'Hull) for a false return to 
being in'the & writ of testatum yi. ySi. Pk», general issue. At the trial 
porlto which before Thomson B. at the last spring assizes for the county of 
execuled^y Yorlc^ a verdict was found for the plaintiflb for S21/. 175., sub- 
three of four ject tolbe opinion of i|he Court on the following case : 
ta^^fe^th^ In Ea9ter term 1819 judgment was recovered in this Court 
property to by the plaintiffs against one John Moody for 237/* damages 
the time of iu ^°^ costs, upon which a writ of testatum^. ySi. issued, directed 
executioD, to the Sheriff of the town and county of the town of Kingston* 
if at that time ||j,cwi-i5rw//, indorsed to levy«38/. li. 4c/. besides poundage, &c. 
randum of The writ was ddiveved to the defendant, then sheriff, &c. on 
S^iT^^ <Ae 1 1/A of June 1818, ai a quarter past 12 o'clock in the after- 
the certificate ^oon^ and. a warrant was granted thereon by the sheriff directed 
of re|^8ti^t to his officer, under which writ and warrant the officer, about 
the ^ee, ani ^^^^ P*^ ^ o'clock of the same afternoon, took possession of 
acopy ofsuch one 4th part of the brig TAtrsAr, then ^lying in the port of Jf ti//, 

Im ddf^^md ^^^S ^® P^'^ ^^ whiA the brig belonged, and in which she 
to the proper Was registered ; and her port of registry was not altered in 
^*?da^°imd "^""^fl^^^ of tiie sale or transfer hereinafter mentioned. On 
afterwards the 10th of June 1812, «f. Moody being owner of one 44h, 
^^le'J^ jRfdbrii Duckies of another 4th^ and Matthias Moody and 
r 44 1 Thomas Duckies of another*4th part of the said brig, by a bill 
the other of sale of that date, in consideration of the sum* of 910/. paid 
cute^ieMU ^ ^^^^ in the respective proportions in wbteh they were en- 
of sale and titled, the receipt of which they acknowledged, ftiUy and abso- 
ftgnthein- ]||(ely granted, bargained, sold, assigned, and set over to 
»dT^y of T. BraAury, T. Stecemon, and J. Aaron, their executon, 
the indorso- administrators, and assigns, three full, equal, and undivided 
I^Tuie^^or ^^ parts or shares, (the whole into four equal parts or shares 
be left with being considered as divided) of and in the said brig, together 
^co^there- ^'^ three fuU, equal, and UBdi¥ided4di parls orsbares of and 

fore, where in all and singular the masts, &c. to the said brig belonging, 
upon a writ of ^ 

fir fa. aninst one of the three the sheriff seized his share after the execution of the hill of 
tale and sirnatore of the indorsement hy the three, hut before the delivery of the copy of 
such indorsement to the proper officer: held that the sheriff might abandon the seizure 
and return nulla bona. 

(a) This case was argued at ISerjeanW'Itm, 
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which said brig was stated to have been ^uly registered pur« 1813. 
snant to the act of .j)arliaineDt, and a copy of the certificate of 
such registry was set forth in ttie bill of sale, in which certifi- agaiMst 
cate J. Moody is stated to have sworn that he was the sote Moxom. 
owner of the brig. To have and to hold the said three undi- 
vided 4th parts or shares of and in the said brig, and all other 
the bargained premises, unto the said Bradbury^ Stevenson^ 
and Aarofiy to the uses following ; that is to say, as to one un- 
divided 4tb part to the use of Bradbury^ his executors, admi- 
nistrators, and assigns ; as to one other undivided 4th part, to 
(he use of Stevenson^ his executors, administrators, and assigns ; 
and as to the remaining undivided 4th part, to the use of 
Aaron, his executors, administrators, and assigns." The biH 
of sale was executed on the day of its date by J. and M. 
Moody and 2^. Duckies at or about 5 o'clock in the afternoon, 
and at the same time a memorandum of the said transfer by all 
the four was indorsed on the certificate df registry, and was 
signed by the three ; but nei&erthe bill of sale nor the memo- 
randum of transfer Was signed or executed by R. Duckies C ^^ J 
until the 15th of June following. The hours for transacting 
Irasiness at the custom-house in Bull are from nine in the 
forelnoon until two in the afternoon. On the llih of June Mt 
n quarier'bejbre two in the qftemoony a'true copy of the memO' 
rahdum so indorsed on the certificate' of registry y tthd signed by 
the three as hjbr^did^ was 'left mih the proper officer of tht 
custom-house in' HtiU to be ent^ed; and on the 15th of June 
another copy of the memoramdum with the signatures of the 
four was also left with the proper officer at the said custom- 
house for the skme purpose. Neither the defendant nor his 
officer mttd^ sale of the ss^id 4th pfltt seized by them under the 
writ and Waf Mhl, ukfr did th^ retain the possession, but aban- 
doned it ; and afteMi^k*ds the defendant returned nulla bona, 
'tecept as to the sum of 16/. Ss. arising from the sUle of one 
MCh part of Mother vessel belonging 'to J. Moody. The 
questidnfor the opinion of the^Court is, ^hi^thei'the plaintiffs 
are entitled to nscover; if the'Cti^t )&re'Of bpinion that they 
are so entitled, the t^f diet is to %t£tdd ; oAerwise a nonstiit is 
to be entered. 

£. Aldersony for the plaintiffs, stated the question to be 
whethet the title of the plaintffl^ to one 4th of the brig the 
property of «/. Moody ^ which vested in them by the delivery of 
the writ ofji.fa. to the sheriff on the 11th of June at a quarter 
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1813. pagt twelve, was to be preferred to the title of Bradbury^ Sle* 
^][j^^ venson and Aaron^ derived to them under the bill of sale of the 
mgaimt lOth of Junc. And he said that that would depend upon 

May AM 

another question, whether upon the true construction of 34 G. 
3. c. 68. 5. 15. the bill of sale was void and inoperative, as 

r ^ ] against the plaintiffs, until all the requisites of that section 
were complied with ; or whether the property passed imme- 
diately by the bill of sale defeasible only in the event of not 
complying with those requisites within a reasonable time. 
The section enacts ^^ that upon any alteration of property in 
aiiy ship, &c., the indorsement upon the certificate of registry 
shall be made in the form there expressed, and shall be signed 
by the persons transferring the property by sale, contract, or 
agreement for sale, or some person authorized by them, and a 
copy of such indorsement shall be delivered to the person autho^ 
rized to make registrj/^ otherwise such sale, contract, or agree- 
ment shall be utterly null and void to all intents and purposes 
whatsoever J^ These requisites, with the exception of the de- 
livery of a copy of the indorsement to the proper officer, were 
complied with at the time of sale, and before the plaintiff '9 
title accrued ; so that the question is reduced to this, whether 
by the bill of sale and indorsement any title passed to the 
vendees before the delivery of the copy of such indorsement ; 
or at the utmost more than an inchoate title, which was de- 
feated by the intervention of the plaintiff's title before its per- 
fection. In Moss v. Chamock (a)y the same question arose on 
the 16th section of this statute, which in certain cases directs 
a copy of the bill of sale to be delivered by the vendee to the 
registering officer without limiting any time for such delivery ; 
and it was resolved that the statute was to be construed as 
enacting that no bill of sale shall have any operation or effect, 
ontil the requisites imposed on the parties to the sale shall 
have been complied with ; and therefore in that case, although 

[ 47 ] . the sale was perfected within 10 days after the ship's return, 
yet the bankruptcy of the vendor having intervened between 
the time of executing the bill of sale and complying with those 
requisites, it was adjudged that the property did not pass by 
the bill of sale, but was in the assignees, and that no relation 
should be allowed to hold good, so as to make the conveyance 
effectual from any antecedent time. And Lawrence J. added 

(«) 2 Ea5ly 399. 
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* that the pyblic would be best served by holding that no 
interest should pass until the public has that information which 
is so essential to its commercial welfiire : and that he was not 
aware of any authority to shew that if a statute direct certain 
things to be done to give effect to an instrument, without limit- 
ing a time for doing it, such statute is to be construed as if it 
had said that it shall be sufficient if the thing be done within 
a reasonable time." (a)y It may be said, indeed, that the Lord 
Chancellor has since expressed his doubts in Mesiaer v. CHI- 
Inpie (b) as to the generality of these propositions : but they 
are not without analogy to support them. Thus by the several 
bankrupt acts^ IS Eli%. c. 7. 1 Jac. I.e. 15. and SI Jac. 1. c. 19. 
the assignees are required to make sale by deed inrolled ; 
which has been constraed to mean that the property shall not 
pass by assignment until inrolment made; and in Perry v. 
Bowes (c) the Court said, it would be very inconvenient to 
admit of relation, because there is not any time prefixed for the 
enrolment. Again it may be said, that Wbod^ B. did not agree 
to Moss V. Chamoel : but held a contrary opinion in Hubbard 
v. Jokmsiane (d), that the property passed instantly by the bill 
of aale, and that the subsequent acts are not essential to the 
transfer of the property. But it is observable that he as well 
as the Lord Chancellor in the former case grounds his opinion 
on this, that if it were otherwise there could be no transfer of 
the property when a ship is at sea ; which seems to be an er- 
roneous deduction firom Moss v. Chartiock; for the rule there 
established applies only to acts for the performance of which no 
time is limited, though they are to be performed in regular suc- 
cession ; but where a time is limited, the subsequent acts if 
done within that time shall have relation to the original act. 
And that is the rule which will be found to govern the transfer 
of property in ships at sea. To complete such a transfer a 
copy of Am bill of sale must certainly be delivered instanter 
because no time is limited for doing it : but the statute allows 
10 days after the return of the ship for the performance of the 
subaeqaent acts, and therefore the transfer of a ship at sea may 
be misde without danger of any intervening title provided the 
subsequent acts be done within 10 days of her return. And 
great inconvenience might ensue from holding that in all cases 
a compliance with the act within a reasonable time will be 



Vol. in. 



(«) 2 Essk, 403. 
(r) 1 Tent. S60. 



(b) 11 Ves. 637. 
(d) 3 Taunt 908. 
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1813. sufficient ; because it might lead to a negltgent observance 

^ the act, and also to the prejudice of mesne purchasers, m 

mM^ have made no default in completing their transfers ; and 

iioxoN. policy of these acts, which is to prevent foreigners from be 

in anywise proprietors of British ships, will be best consul 

by making a prompt compliance with these requisitions ess 

tial. 

JLiUkdale contri insisted, that the transfer was complete 

the execution of the bill of sale, and that the other requiis 

f 49 1 ^^ ^^® statute were only in the nature of conditions sul 

quent, not essential to the vesting of the title though t 

might defeat it, if not complied with within a reasont 

time. He urged that by 7 & 8 W.3. c. S2. a registry was 

that was necessary upon the transfer of property in a si 

and until the S6 G. 3. c. 60. s. 17. which required the rec 

of the certificate in the bill of sale, the transfer might I 

been by parol; and even after that statute it was doubted n 

ther every transfer of property in a ship was required t< 

made by an instrument in writing ; but the 34 G.5.c» 68. f« 

removed those doubts by avoiding all transfers not made by 

of sale or instrument in writing containing such recital i 

prescribed by the S6 G. 3. This shews that it was to the 

of sale that the legislature looked as to the efficient ine 

ment of passing the property, and not to the other mat 

required to be done by $. 15. which are collateral to it. 

very form of indorsement which that section prescribes, ^^ 

it remembered that I have this day sold and transferred^* 

snmes that a transfer has already taken place by the bi 

sale ; and in the same sense it goes on to enact ^^ that a cof 

the indorsement shall be delivered See. otherwise such 

•hall be void.*' It therefore falls precisely within the mea 

of a condition subsequent, which is defined to be such w 

fbats an estate by some subsequent act (a) ; as if a fine I 

the ase of another or a feoffinent, &c. upon condition tfa 

such an act be afterwards performed, the estate shall be ^ 

So h§se is a sale of the ship, and if an indorsement hi 

made, and a copy delivered, the sale shall be void; then 

r 50 1 ^b® vendee shall have the property until the conditio] 

brolmi. As to the hardship it never could be intended 

these vendees who it appears have paid the money, for 

(«) Cem. Dig. CoBdiUon, C. Bro. Abr. Coid. pL 67. 
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bin of sale acquits them of the payment, shoiild not take any *^^^' 
thing under it untfl the subsequent acts were complied with ; palmee 
mnd besides, the subsequent acts cannot be done instatiier for j^^ 
they are in their nature consecutive acts ; a reasonable time 
therefinre must be allowed for doing them. 

liOrd Ellbvbobough, C. J. I think the case of Moss v« 
Chamock was rightly decided, though perhaps there may be 
•ome expressions found in it, as has been observed by the 
Liord Chancellor, which go &rther than the case required or 
Vbe law warranted. I confess that I iiave always thought the 
tbiikgs required to be done by the act were in their nature con« 
^tionft subsequent. What is required to be done within ten 
days milst undoubtedly be done within ten days: but wher^ 
no time is limited the act must be done within a reasonable 
time. Letd Coke says, where no time is limited, the law ap- 
jpmnts the time, and he notes the diversities where a party has 
during his whole life, or has only a convenient time, according 
to the subject-matter <a). And cerium est quod cerium reddi 
poieH / a reasonable time is as capaMe of being ascertained 
by evidence, and when ascertained is as fixed and certain, as 
if fixed by the act of parliament. In this case all that was 
required to be done by the parties to the transfer was done by 
three of them, one of the three being the person whose share 
is now in question ; and what was done by them Was done as 
near as may be insianter^ for the copy of the indorsement was 
left with the officer the next day after executing the bill of sale I ^^ J 
and signing the indorsement ; but it appears that one of the 
parties did not execute until afterwards ; but still, when he ex- 
ecuted, he did it within a reasonable time ; and all was per- 
fected before the return of the writ 

Lb Bi.anc, J. In two cases since Moss v. Chamock^ viz. in 
Mesiaer v. Gillespie and Hubbard v. Johnstone, the same point 
has agmn come under consideration ; and the opinion of the 
learned persons who had occasion to advert to it in those cases 
was, that some expressions were to be found in Moss v. Char'- 
nock which gave a greater generality to the propositions there 
laid dolvn, than they could accede to ; yet the decision itself 
has not been overruled, but stands as an authority. The ar- 
gmnent iq day is founded on particular expressions used in the 
Judi^nent of that case.- I concurred in its decision ; but think 
that tlvB observations of the Liord Chancellor in Mestaer v. 

• ' ' - (a) Co. Lit SOS. b. 

D2 
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1813. Gilkspiey JSLB well as what fell from the Court in Hubbard r^ 
^^^j^ Johnsioncy have put a limit to some of the terms in which the 



nTc 



otiMi judgment was conceived in that case. I think therefore there 
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was in this case a valid transfer by the bill of sale, the sabee- 
quent acts having been done within a reasonable time. 

Baylby, J. The case of Moss v. Chamock was I think 
rightly decided under the circumstances ; for there the bill of 
sale was executed on the Sdd of August^ and the requisites of 
the statute were not complied with until the 5th of December^ 
so that there was gross delay^ Expressions used in that case 
have been pressed upon us, which would certainly militate 

C ^' ] against the present decision ; but those expressions appear 
upon consideration to have gone farther than what was neces- 
sary or the law warrants. The true construction of these acts 
seems to be this, that the bill of sale shall be holden to tram* 
fer the property from the time of its execution, but shall be 
liaUef to become void ex post facto^ that is, if the party doee 
not comply with the requisitions of the statute within a rea- 
sonable time, upon the failure of which the statute makes the 
sale null and void. 

Dampibr, J. I am of the same opinion. The argument 
has been properly put on the general expressions used by 
iMwrtnce^ J. in Moss v. Chamock ;vakd if they are to be taken 
to the letter, they certainly would uphold the argument : but 
th^y Jiave since been commented on and restrained in their ge- 
nerality, -and were not necessary to be carried to the full extent 
for the decision of that case. The case itself was properly^ 
decided; because the requisites of the statute, considering 
ihem as conditions subsequent, were not complied with within 
a reasonable time. When therefore those expressions again fell 
under the consideration of the Court, the Judges thought that 
they ought to be restricted. -It seems to me that these are con- 
ditions subsequent : there are no words in the act to shew that 
they ought to be taken as conditions precedent. The eflBcient 
act 'is the bill of sale which is to be void if the requisites of the 
statute are not complied with afterwards. That falls precisely 
•within the definition of a condition subsequent. It must be left 
to the Court and. jury to say whether there has been a compli- 
ance within a reasonable time, and in what manner the condi- 

'£ '53 j tion has been performed. Here the requisites have beenoHn* 
plied with within a reasonable time^ and therefore it seams 
to me fluitthe bill of sale is valid. 

Judgment of nonsuit* 
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Adley against Reeves (a). SMiurdM^^ 

^ ^ ^ AVk;. 6th. 

ASSUMPSIT against the defendunt a^ treasurer of the j^ bye-law 
Company of Free Fishers and Dredgers of WhUsiabk^ made bj the 
for money had andreceived by him to the use of the plaintiff, ^^ipw^of* 
PteS) general' issue; Atthetriai before Lord EllefAaroughy oyster fuher- 
G. J. a verdict was found for the plaintiff, damages 6/., and ^' l^^' 
costs 40j., subject to the opinion ef the Court upon the foK freeman from 
lowing case : heingengMed 

There has been time out of mind an oyster fishery within* of sending 
the limits of the manor and royalty of WMUtable in Keni^ ex- oysters to 
tending aeonsiderable distance, which has been managed and j^oUier^™ 
eaitied on by a Company of Free Dredgers, called the WhU* ground on the 
Hoife Company of Dredgers, wha have held the same from ^'^e'**^^ 
tine out of mind as tenants under the lord of the manor and oyster- 
royalty, on payment of a certain annual rent; and the lord ground of the 
has also held a court, commonly called a Court of Dredging, under a pe- 
Ibr the ordering and regulating of the said oyster fishery^ °^^3[ ^^ i^** 
berides the court leet and court baron of the manor; at which of refusal to 
Court of Dredging the fishermen and dredgermen have con- P*7 the same, 
stantly attended pursuant to a notice given by the lord or his fr^man shall 
steward of the said Court of Dredging, and out of the freemen f M J 
of the said company 12' of the most sufficient men- amongst the thraceforth 
said Dredgers have used to be swonr to be of the jury of the fine be paid 
said court, and the foreman, jury, and major part of the free- beexc/Mirtf 
■en of the company present at the court, with the consent of "^i^ ^^jn, 
the lord or his steward, have used to make orders for regulating to he made 
Ae company i and otfsUrJishery^ wUh Jines and penalties for the {J?T^*J^2te 
treaeh of such orders^ such fines and penalties being in some tf thecoma 
instances made payable to the lord of the manor and royalty C'"^i''^\^^'^ 
Jbr the time beings in other instances to the lord and the* tenants being no 
of the fidiery jointly, and in other instances ta the- tenants or f^P/^|^ 
conapany alone ^ which fines and penalties have been accus- but only an 
tomed to be collected and levied io the manner drected by the ^^^ ^^^ ^® 
orders. Orders or bye-laws have from time to time been made make orders 
io Hko manner before mentioned, for prohibiting under certain for regulating 

the comfMmy 
and fishery, wUk pmes and penaliiet f^r the hreodi of iuch order$^ and for prohibiting the 
lirecaica from beinr engaged in other oyster-grounds under penalties to he stopped out of the 
eirising hg the bmIc of the tHnt of ojfsters of such freemen. 

. (^ This case was argued at SerJeanUWnn. 
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1813* penalties the freemen from holding or using any other grounds 
r~ ' for the catehing of oysters, or from being in partnership with 

«tf^iw# any other tenant or tenants, occupier or occupiers of any other 

^^^**» oyster-grounds than the oyster-grounds belonging to the manor 
and royalty, and also directing such fines and penalties to be 
slopped and detained out of the money arising by ike sale of the 
stint of oysters of such freemen offending. At a Court of 
Dredging duly held for the ordering and regulating the said 
company and oyster fishery on the S8d of July 1805, pursoanC 
to notice, an order or bye-law was made by the foreman, jury, 
and major part of the freemen of the company present at that 
/ court, with the consent of the steward of the court, as follows : 
** It is ordered, that if any freeman or free*widow of thiif 
manor, royalty, company, or fishery of Whiistable^ shall at any 

[ 55 3 ^vke or times hereafter, either by himself or herself, or jointly, 
with any other person or persons, directly or indirectly be en* 
gaged or concerned in the trade or business of sending oysters tq 
the mqrket of Billingsgate, or to any other market or marketsi 
place or places for sale,,^iom any oyster^ground or oyster* 
grounds upon the Kentish shore^ or any part thereof other 
than the oyster^grounds of the said manorj royalty^ andfish* 
ery of Whitstable, such freeman or free-widow so ofiending 
shall forfeit and pay as a fine for eyery such offence the sum of 
ten pounds J to be applied to the use of this company ; and in 
case such fireeman or free-widow shall refuse or neglect to pay 
the said fine or sum of ten pounds to the water-bailiff of the 
said manor and royalty within the space of S4 hours next after 
the same shall have been duly demanded of such freeman or 
free-Widow by such water-bailiff, such freeman or free- 
widow so neglecting or reftasing shall fi*om thenceforth, and 
until such fine be paidy be wholly excluded from all share of 
the profits to be made thereafter by or firom the joint trade in 
oysters of the fireemen of this manor, royalty, or fishery ; and 
such profits shall in the mean time be divided as if such firee- 
man or free-widow so neglecting or refusing had wholly ceased 
to be a fireeman or free-widow of this manor, company, and 
fishery*** The bye-law contained fiurther prohibitions against 
any freeman or firee-widow permitting any apprentice to be 
employed in assisting to get any oysters firom any other oyster- 
ground on the Kentish shore, ud generally against their 
trading in oysters firom any other oyster-ground on the Kentish 
shore ; and alpo against their laying any oysters, or in any 

1 
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ether maimer supporting any other oyster-ground upon the 
Kentiih sbore^ under the like penalty and subject to* the same 
exclusion iik case of neglect or refiisal to pay as before men- 
tioned. 

By the SS G. 3. c. 42. the several persons then comprising 
the WhitstabU Company of Dredgers, and their successors, 
were declared a body corporate, and all powers then belongimg 
to and used by the said company for the regulation of the 
fishery were thereby vested in the said corporation and their 
successors, who were empowered to exercise the same in the 
same manner as they were then exercised by the said com* 
pany, and the same power and authority was thereby given to 
the said corporation and their successors of makbg rules, oi^ 
ders, and bye-laws at the Court of Dredging of the said manor 
and royalty of WkiUtable for carrying on, regulating, and ma- 
naging the said fishery as were then vested in the said company. 

The widows of fireemen of the company, and the eldest 
sons of freemen on their attaining the age of 16, are entitled 
to their fireedom ; and the defendant is the treasurer of the 
f ompany, and withholds the sum of 5/. in his hands, which the 
plaintiff is entitled to recover in this action^ as his share of 
the stint or profits made by the joint trade in oysters of the 
freemen of the said manor, royalty, and fishery, in case the 
order or bye-law above set forth be not valid. Prior to and 
at the time of making the order or bye-law, and before the- 
passing of the act of parliament, the plaintiff was and still is 
a fipeeman of the company, but before he became such was and 
still is a member of an ancient company called the Seasalter 
Company, which during all that time has held an oyster- 
ground on the Kentish shore, called the Pollard^ under lease 
from the Dean and Chapter of Canierburyy and has been con<« 
eemed in the trade or business of sending oysters to the 
market of Billingsgate for sale firom such oyster-ground ; all 
which premises were known to the freemen of the Whiisiable 
Company at the time the plaintiff became a freeman thereof^ 
and at the time of making the order or bye-law. The case; 
then stated that the fine was duly demanded of the plaintifl^ 
that be refused to pay the same, and that he is liable to pay: 
the same, and has incurred the penalty of such refusal in case 
the order or bye-law is valid in point of law : which is the 
questiotn for the opinion of the Court : if it is not, t^e verdict 
is to.^tai^ ; if it is, a nonsuit is to be entered. . . 



1818. 



Adlbv 



Rebvbs. 
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18f 5. Holrotfd for the plaiDtifiT, argoed against the validity of tlie 

J^^^ bye-law on several grounds ; and first he objected that it wair 
mgabui oot Warranted by the usage stated in the case, which was sfm- 
^^^ ply an usage to make orders for regulating the company and 
fldiery with fines and penalties for the breach of such orders, 
to be levied out of the share of the profits accruing to the in« 
dividual freeman ; whereas this bye-law did not merely regu- 
late the company by imposing penalties to be deducted out of 
the profits, but deprived the freeman of his entire share of the 
profits until the penalty was paid ; and supposing his share of 
the profits in the interval to amount to lOO/., still he must pay 
the penalfy. In the case of The Gunmakers^ Company v. 
Fell (a)y a similar objection to the bye-law, viz. that a stop was 
to be made of the members* proof until conformity or pay- 
ment of the penalty, was pronounced by fVilles C. J., to be a 
[ 58 J good objection : but the action there not being founded on that 
part of the bye-law, it afforded no argument. But here the 
Action h expressly founded on that part of the bye-law, which 
Jt was not in that case ; and although a bye-law may be good 
in part and bad in part, that is only where the two parts are 
distinct ; but here the parts by which the penalty is imposed 
and the payment enforced form one entire thing. Secondly, 
the case states, that the widows of freemen and the eldest sons 
of freemen, without any restriction, at a certain age are en- 
titled to their freedom ; and that this bye-law excludes all 
such as shall be concerned in any other fishery on the KeniUh 
coast ; but a bye-law which narrows the number of the eligible 
is void (a) : and this goes fkrther, for it excludes those who 
are not only eligible, but had an inchoate right to be elected. 
Thirdly, it is void, as being in restraint of trade, imposing a 
limitation on persons before entitled to be admitted, not agree* 
able to the original constitution of the company ; for which 
reason in Rex r. Coopers^ Company (b) and Rex v. Tappeu^ 
den (c), it was resolved that the bye-laws could not be sup- 
ported. It is true that in Rex v. Fanersham (d) Lord Kenyon 
said, that there was nothing illegal in partners agreeing to pre- 
vent any one partner carrying on a sitparate trade elsewhere, 
and that the same thing might be done by a bye-law; but that 

(c) Willis. R. 884. 

(«) JUm v. FkUlf9y Ball. N. P. 811. 8. C. citsd in Borr. 1886. 1888, 9. 

(8)TT.R.64S. («)8Iisl,18#. (i)8T.R.SM. 
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qoestioD was not deUrmined ; and it may be obseryed npoa l^l'* 
it, that what may well be made the subject of conti:act bo- J^^ 
tween the different interests in a partnership woald not be agmi$ut 
good as a bye-law (e) ; for in the case of a corporate body, Raivn. 
which acts by a majority, the Court will take care that it acts 
for the good of the body, and according to the usage and cus- { 59 J 
torn. It may be urged farther, that the plaintiff at the time 
of his admission was known to belong to another company, 
. and that he was admitted a freeman before the making of the 
bye*law, and before the company was incorporated. 

Abbott^ contri, urged that the bye-law, which was for the 

purpose of securing to the company the undivided personal 

exertions of each member, was reasonable in its object, and 

conformable to the constitution of the company, which was, 

<kat each member should contribute his labour towards its 

^port. As to the objection that the bye-law was not war- 

i^ted by the usage, he answered, that it was an order far re- 

p^ing the company andJUhery with a fine for the breach of 

^ and was within the instance expressly stated of an order 

P^hUriting the freemen from tuu^ any other oytter grounds^ or 

^^l^ in partnenhip with any other. It does not intermeddle 

^th the rights of persons who are not members, nor prohibit 

^088 who are members from continuing such, so long as they 

c^ooge to continue so exclusively ; — and is it not a reasonable 

node of regulating the company and-fishery to provide tliat so 

^^'^g as any member shall choose to apply the benefit of his 

labour not for the company but to its prejudice, so long he 

shall not be entitled to a share of the profits, but that those 

P^fits shall be shared among those who labour for the com- 

V^^y I And as to the mode of enforcing the payment of this 

pciudty, if the law gives a power to impose a penalty, it givea 

also the means of enforcing the payment, which may be either 

by action, or by deduction out of the member^s share of the 

Profits, or by that which is similar, though it goes perhaps [ GO J * 

sMiewhat fiurther, withholding his share till the penalty is paid. 

StiQ tlie question is, whether this is not a reasonable mode of 

enfinreing it. It is submitted that it is ; that as it operates 

<Mily on the pmrty*s share of the joint profit^ it is not like a 

distrdi^ because that subjects the goods of the party and even 

lus house to distifrbance. To another objection that the bye« 

(#) 17 Tcs, 5«3. 
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IBIS. lnw sSecta the rights of persons who had an inchoate ri 



AstJiy 



become members^ it may be answered, that the inchoati 
mjfZli h subject tp the usage^ and must be governed by it; f 
&KVXS. 1^ g^jg being an ex post facto law, after the plaintiff had b 
a freeman, he cannot complain of a law to the observai 
which be has bound himself, if it be for the regulation < 
company. 

Lord Ellenborough, C. Jr A bye^aw giving a r< 

by distress for the recovery of the penalty would be bad 

is not this worse ? The company are not content with le 

the fine, but they withhold all share of the profits till tl 

is paid. Is not that going vastly beyond the power of mere 

posing a penalty for contumacy with a direction to stop 

of the profits ? And there is not any instance stated whicl 

beyond that extent. Assuming therefore tbisbje*law in 

parts of it to be good on general principles, and in confo 

with the policy of the original constitution of the com 

and I believe it is not an unfirequent bye-law that 

bers of odqie company shall not be members of different 

panies,— -is ^ot this a penalty upon a penalty ? I think tb 

.§, gre^t deajl in the argument that the inchoate rigl 

persons acceding to the body are to be taken as subject i 

[ 61 J laws to be made for the regulation of the body ; but if 

be not any usage to authorise the exclusion of the fre 

from all share of the profits until the penalties be pai 

seems to me that this bye-law goes too far in that part of 

19 exercising a power beyond that given by law. It is 

undoubtedly, that if the law give a power of inflicting 

naUyi where it gives the end, it also gives the common i 

of attaining it by action, but it does not give any extra 

mry means. On this ground alone the case may be deci 

Mdit becomes unnecessary to determine bow far, if the 

layr bad not contained these extraordinary means of coi 

ling payment of the penalty, it might in other respects 

been goo4* It certainly is a bye* law not authorised b> 

uqgge sta^ in the case. 

' I4Z Bl^nCj J. If the usage only authorises the infli< 
of ft penalty, fmd stops there, I am not aware of any case m 
eh^iprp lliat ft bye-law may go farther than a common-law 1 
^ l^fiff^^nag. H ^y a^tipn. 

Batlet, J. The effect of this bye-law would b 
mulct the party to the. whio^ ^tent of his profits, 1 
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efdr great they mig^t be, supposing he had not the means of KXZ. 

Per Curiam^ Judgment for the plsintifr. 



[623 

Doe, on the several Demises of Sir P. Sy&bs and\g^^^ 
R. BfiNTON, against Durnford (a). ^^v. sia, 

EJECTMENT to recover a messuage and premises in the A notice ia 
parish of Moicambe in the county of Dorset, tried be- jJJJJ^y^bT 
fore Ouimbre J. at the summer assizes for that county 1812, the'party rW' 
irlien a verdict was found for the plaintiff upon the demise of |^£ljf 5° 
JR. Berqfon subject to the opinion of the Court on the foK witnM/miist 

Iwingcase: SlSTSL? 

By an order of the Court of Chancery on the 25th of May wiftnm, or hi» 
18Q5, purporting to be made in a cause there depending in absence mast 
which Sir F. Sykes an infant, &c was plaintiff, and TFarren )^^^^f 
SastingSj Edward Sjfies and others defendants, praying on that it was 
hebalf pf the said Sir F. Syles as tenant in tail in possession i^J^ t^^ 
of certain estates of which the premises in question are parcel, be read it, 
for aa account of the rents and profits which had been re-' ^f^ iJ^jf 
ceired by the said defendants, and that a receiver might be is not suffi- 
«P|K>bted during the plaintiff's minority, it was referred to ^^^ 
Ae Master to appoint a receiver, and R. Benyon (the lessor 
of the plaintiff) was thereupon appointed such receiver on thp 
Ist of February 1806, and has continued so ever since. The 
defendant was in possession of the premises as tenant from 
jear to year before Michaelmas 1806, but how long before did 
not appear, and is still in possession ; and held them under ^ 
yearly rent which he paid up to 1811, once to JBeii^oit biniBel^ 
W at other times to his agent ; who gave receipts signed by 
Ittn in his own name generally, and noi as agent The agent 
never shewed the order to the defendant, but fireqyiently told [ ^ 3 
him that Benyon was appointed receiver ; and it appeared by 
ecmversations between the agent and the defendant^ that thi^' 
defendant was weH aware of that curcumstance when he pai^ 
^ agent the rent. On the S5th of September 181 1,' a notice 
in writing dated the 20th of September to quit the premises at 

(4 Thi| case was argued at SetjewMdm. - 
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JLadg'day next was served on the defendant, which the de^ 
fendant read and made no objection to it. This notice was* 
produced at the triial, and appeared to be signed bj It. BtnyoUj 
and also to be attested by a subscribing witness in these words, 
^ witness to the signature of the said R. Benyon — John Price.^ 
The signature o{ Benyon to the notice was not proved by the* 
said J. Price the subscribing witness, nor was his absence 
accounted for : but it was proved by a witness that the land* 
steward of Benyon brought to him two notices, of which the' 
above notice was one, inclosed in a letter franked by Benyon^ 
which the steward told him he had received from Benyon^ 
and desired him to get served upon the defendant, which ho 
accordingly did. Objection was taken that the notice to quit 
was not sufficiently proved, the subscribing witness to it not 
being called, and there not being sufficient evidence to pcove 
that it came from Benyon. 

The question for the opinion of the Court is, whether the 
plaintiff is entitled to recover : if the opinion of the Court 
sboold be in the affirmative, the verdict is to stand; otherwise 
a nonsuit is to be entered. 

Bayly^ for the plaintiff, contended that the giving a notice 
like the payment of money was proved by the fact ; and there- 
fore it need not be in writing, but a parol notice was good ; 
and that the notice in question was not produced for the pur- 
pose of shewing that it was signed by Benyon, but only that it 
was served ; and here it was proved that it was served, . and 
that the defendant did not object to it, which was sufficient, 
Doc V. Fonler (a). And be cited Roe v. Pierce (ft), where it 
was held that a parol notice to quit given by the steward of a 
corporate body was sufficient without shewing an authority 
under seal from the corporate body ; for it was said that by 
bringing the ejectment they authorised and adopted his act. 
And the same inference may be made in this case. 

Lord Ellehborough, C. J. The objection to it as a parol 
notice is, that it appears to be a written one, and as a written 
one that the hand-writing of the party was not proved by 
calling the attesting witness. It is among first principles, that 
if the hand-writing must be proved and there be an attesting 
witness to it^ that witness must be called or his absence 
accounted for. 



(s) IS Ban, 405. 



(») s Camp. N. P. C. 96. 
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Dampibb, J. The execution of a bond is a fiict, but tbe isiS; 
obligor's subscription must be proved by the attesting wit- -.— 
nesB if there be one. This might be a notice from any ^^^^ 

Per Ornom. Judgment of nonsuit 
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H. Platt and Mart bis Wife agauM Powus (a). jUS^l 

CASE by plaintiff and wife in right of the wife as rerer- I>«^^ <»f « 

noner in fee of a messuage and lands in the parish of ^SSoS^ 

Briddow in the county of Hertford^ against the defendant as memage^ftc. 

hosband of Elftobeth^ tenant for life of the said premises, for ^jl^^^^^^f^ 

'Cutting down timber trees. Plea not guilty. the term of 

At the trial before Graham^ B. at the last Leni assizes for ^f''^'^^ 

Herefi)fd$hire^ a verdict was found for the plaintiffs damages and alter her 

139^. 18f. 3d. subject to the opinion of the Court on the fol- ^ecetsetothe 

J . "^ *^ heirs of her 

lowing case: body bj the 

Tkonuu Smiih being seised in fee of the reversion of the teiator law- 
premises mentioned in the declaration expectant on the de- t^ or tobe 
cease of Sarah Smiih his mother, who was entitled thereto for begotten ^and 
*or4ife, on the ISth of November 1783 by his will devised to Sdi1JI?M^re. 
his wife jbVfSo&elA the said reversion to hold to his wife for nainder overt 
and during the term of her natural life^ and from and after her ^^^^y^^ 
decease to Ike heirs of her bodt/ hjfhim (the testator) lawfully terpo98ibility» 
begotten or to be begotten^ and for want of such issue to his bro- *^i|'^^ 
ther-in-law Joiyief Ittrdjge and the heirs of his body lawfully husband's 
to be begotten, subject nevertheless to the payment of 800/. to ^^ .^^ 
Mary the daughter of his sister Elizabeth Wiltshire within havelhSlimie 
twelve mmiths after the decease of his wife i but in case there ^7 li>™» 
should be no issue of the body of J. Rudge^ then he devised never wasm 
Ae same unto the said Mary her heirs and assigns for ever, iasae of the 
On the 6th of October 1784| the testator died leaving his wife "^S^'^ 
J?/txa6elA him surviving, who afterwards intermarried with '- ^ 
Hie defendant, and is now living. 7Aer€ ncoer was any issue of 

(a) This case wis aipied at SsrjeMls^'Iim. 
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1813. the marriage of the testator with EUtdbeth his wife. S. Smith 
^^ the mother of the testator died about the 13th of October 
mgttimtt 1786, and thereupon the defendant in right of his wife took 
^^^^^* possession of the estate. J. Rudge one of the devisees died 
.a .bachelor in 1808; and M. Wiltshire the other devisee mar- 
ried H.PlgU^ and she and her husband are the plaintifis. The 
defendant after his intermarriage with the widow, and after the 
death of S. Smith the testator's mother^ and also of J. Rudge^ 
and after the intermarriage of the plaintiffs, cut down the tim- 
ber trees mentioned in the declaration, and sold them for the 
sum for which the verdict was given. 
' • The question forthe opinion of the Court is whether the 

plaihtilBb are entitled to recover : if the Court shall be of 
opinion that they are entitled, the verdict is to stand ; if noty 
a nonsuit is to be entered. 

^MoH^forthe plaintiflb, after premising that their right to 
recover would depend on the question whether the defbndant 
and his wife in right of his wife were more than bare tenants 
for life under the will, contended that they were not* He 
said it was to be aigued on the other side that the wife was 
tenant in tail after possibility ; and he admitted that a person 
might be tenant in tail after possibility as well of a remainder 
as of a present estate (a) ; but be denied that any one could be 
seised of such an estate without having been at some antece- 
r 07 j dent period tenant in special tail. In Co. Lit. 38. a. it is laid 
down that as an estate tail was originally carved out of a fee 
simple, so is the estate of tenant after possibility out of an es- 
tate in especial tail. Now the wife never was tenant in special 
tail ; for though if there had been issue the law would have 
given her a remainder in tail, notwithstanding the testator in- 
tended to give it her only for life, yet as the possibility of her 
Iiaving issue that might inherit was at an end at the instant 
wbea the remainder first vested in berj she only took an estate 
for life. The will only speaks so as to vest the estate, at the 
death of the testator ; and with his death, there never having 
been any issue of the marriage^ the limitation to the heirs of 
ber body by the testator begotten became an impossible limita- 
tion ; and therefore never took effect It is tree that one 
^tate of fects might be imagined, which would have given the 
wife an estate tail; namely, if the testotor had died leaving 

(s)li Bep.81. 



Batlbt, J. Tliere might 1hit6 been issae en venire m 
mere at the time of the teitator's death ; and until that Uras 
ascertained — how eould it be pronounced that she was not 
tenant in taU ? A possibility therefore existed for a tinbe, and 
tint ia the thing to look to, and not to*the erent. 

Davpibb, J. For nin^ months after the testator*^ deirth 
there was a poisibility of her having issue of the body of b^r 
Imsband. At the time! of his death she mtght not have ascen- 
tained the ftet, she might not have been one month gone : 
tbere was a possibility therefore during the whole period of 
j^estation that die mig^t have issue; and the event caniiet 
▼ary^ it It is the possibility and not the probabilAy to wMd!| 
the law looks ; and here the possibility was not at all mora 
remote than that which exists between parties of an age passed! 
ehil^beariii^. 

Judgment of nonsuit. 
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ler enceiniCy and a child had been afterwards born ; but if that 181 1. 
hi been the case it should have been shewn ; for although ^^^ 
during the lives of husband and wire, be they never so old, agaimst 
Oie law will presume the possibility of issue ; yet, after the ^ovrLEa. 
dteth of either of them no soch presumption can be madef. 
Lord Ellbnborough, C. J. There is not any ease I be- 
lieve which has decided, that it is to depend on the event of 
israe being bom whether the party shall take an estate tUL 
If the words of the will be sufficient to constitute the party te* 
nant in tail, and die might by possibility be sneh, they are not 
to be disappointed in their operation by the htt ; if the patty 
might by possibility have had issue that Would inherit^ that will - 
besuflkient. 

JjE BxtAVo, J. A posthumous child wonld have tahen by. [ 68 J 



68 CASES IN MICHAELMAS TERM 

18tS. 



«MMuii9r, Doe, on the several Demises of Sir M. B. Folkes and 

the Dean and Chapter of Exeter^ against Clements. 



JUrv.SOi. 



The lord may J7IJECTMENT brought by Sir M. B. FoOces lessee under 

^J^ ^1^ Mid the Dean and Chapter of Exeter of the manor of Sta^ 

[69 j vertOHj to recover possession of certain copyhold premises within 

2^^^ that manor, on the ground of a forfeiture. At the trial before 

for Ulb, Orakam^ B. at the last assizes for the county of Devon, it ap- 

^f^ ^f^ peared that the defendant held these premises as tenant for life 

under a copy of court-roll of the said manor, within which 



^ ^lT^ manor there was a custom for widows to have the estate during 
Hi^ 0^ their widowhood. The defendant's daughter was also entitled 



tste of copy- under another copy of court-roll to an estate in remainder 
uSltiM^ expectant upon the death or forfeiture of her fether^s estate, 
rerenioo. and had been admitted in reversion. There was no doubt 

upon the evidence that the defendant had committed waste by * 
cutting trees : but it was objected, that as the daughter was 
entitled upon the death or forfeiture of the fether, the lord 
had no tiUe to enter, and could not maintain this ejectment. 
The learned Judge, however, directed the jury to find for the 
plamtiflT, giving leave to the defendant to move. 

JekjfU now moved accordingly for leave to enter a nonsuit 
up<m the point reserved : but the Court confirmed the direc- - 
tion of the learned Judge, saying, that waste was an injury to 
the lord, for which this remedy would lie at his suit ; for if it ^ 
were otherwise, the tenant for life and reversioner by com- 
Inning together might strip the inheritance of all the timber. 

Rule refused. 
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Buss against Gilbert. Hf^^^Ki 

^ Nov. 8lh. 

IN this action, which was an action for seducing the plain- A debt due on 
tiff's daughter, the plaintiff obtained a verdict for I50/.in J^JfTn^ 
Auguit 1813. On the 2d of November a commission issued .action for 
against the defendant upon an act of bankruptcy committed ^^If'^^ 
oo tke ISth of October preceding, and the defendant was duly bankniptcT 
declared a bankrupt, and obtained hb certificate on the 10th j^£^V5^^^ 
of April 181S. On the 90th of June following the plaintiff and a corn- 
signed final judgment, and in September took the defendant in P'^'^ 
execution upon a ca. sa. issued on the said judgment. thereon is' 

Comyn moved under these circumstances for a rule nisi for not dis- 
disefaarging the defendant out of custody ; and mentioned the Uie^iifi^ 
case Ex parte Charles (a), where it was ruled that a verdict cate» though 
in an action for damages was not a good debt to support a ^ ohu^ned 
commission of bankruptcy founded on an act of bankruptcy btfore the 
between rardict and judgment ; which case he admitted was bankruptcy, 
against him, and that the circumstances here were very similar : 
but he said that this application was made in order to raise a 
diflerent question upon the stat. 5 G. 9. c. SO. ss. 7. and 41. 
whether this was not a debt barred by the certificate. Upon 
that point he also admitted that according to Bamford v. 
Burrell (b) the certificate would not discharge a debt which 
accrued between the act of bankruptcy and the issuing of the 
commission ; but he cbntended that this was a debt which, ^ 

when perfected by judgment, had relation to the time of ver- L ' ' 1 
diet which was prior to the act of bankruptcy ; and therefore 
the certificate would operate in discharge of it. The Court 
however refused the rule ; Lord Ellenboroughy C. J. saying 
that he thought it was governed by the case Ex parte Charles^ 
where this subject was very much discussed, and the Court 
looked into it with particular anxiety, and overturned the case 
oflAmj^rdy. Ellis (a). 

Rule refused. 



(tf) 14 East, RT. (h) 2 Bos. & Pull. 1. 

(«) 14Sasty209. cited in argument 

Vol,. 11. E 



'^^ CASES IN MICHAELMAS TTERM 

1813. 



Mon^, The King agaitist Stokes. 

^^''' ®^ Same against Same. 

^ ** ?: \ fXlHESE were rules for informatioDs in natare of quo 
eiubles a per- -*- ranio which were moved for on the SIst of June in 
son to plead THmtj/ term against the defendant ; the first for exerci 
or executed ^'^ office of common council man^ the second for exerd 
«n office 6 that of mayor of the borough of Pembroke. The affidavi 

eSibitbS*^ ^'^PP^'^ ^^ *® ^^^ nieXtiL that by the constitution of 

quo waftMto borough there ought to be one mayor and twelve com 

informatioii, council men and no more ; but that for some years past a a 
means 6 jean !• • * «' r © 

liefore mak- many persons, exceeding the number of twelve, without 

■V ^0 '°1^ lawfiil warrant or title, had exercised and usurped the of 

the infbrmm- of common council men, and that the defendant on the JISI 

[ 72 ] July 1807, notwithstanding there were at that time twelve c 

6^ ^w ^ ^^^ council men, had usurped the office of common council o 

obtaininc the Aod on the same day was duly sworn in ; and farther, tha 

role tM; and n^ igtfa October 1809, the defendant usurped the office of ma 

therefore the i.. «« •. 7«« 

Court refused ^^luiougn he was not at that time one of the twelve comi 

to make the council men out of whom the mayor ought to have I 
rule absolute ^u^*-.« 
where the 6 chosen. 

yearshadthen The Attontetf General^ W. E. Taunton and Ozoenj she 

^ui^theY ^^^ <^^ ^^ ^^ ^b® ^^ ^^^ ^®y referred to the 32 G. 3. c. 

had not which enables a defendant to an information in the natur 

elapted be- ^^^ warranto to plead that he held or executed the office 

mu^ But a years before the exhibiting of the information ; and conteo 

ffi ^K'"h ' ^^^ ^^ Court woaM not do so nugatory an act as to grant 

a qualifica- iiibraation, when it appeared that the defendant was in a c 

tion to hold ditioo to plead the statute to it with effect. 

STnJt^^iK* w<66o</ (with Scarlett) in support of the rule, contended i 

s. 3. of the the application for the rule nisi was to be considered as 

*^^ '^e- ^^^ ^^ ^ ^^ proceeding, and as that had been made wi( 

native titles, six years, the Court in furtherance of the rights of pai 

andtheijefore urould refer the exhibiting of the information itself to { 

par^*^ ex- time, or allow the information to be exhibited nunc pro tt 

ercited the Lord Ellbnborouoh, C. J. The words of the statute 

m^^Uie ^^ before the exhibiting of the information ;" and I do 

Court made 
tibe rule abso- 
lute for an informalion for eiercifiDg the second office upon a defect of title t» the I 



Stoun. 
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think tkal iHMres ns mj latitttde of tntetpr^tetion. VTbete a l^^^* 

atfttate littitlrf n tiiiie witbm which a ** prbsecutioti mtkat be T^Hciito 

cMHMoedl,^ there I belivre Lord Kenyan and the Jtadged 

held thlit the faribrm^lion and proceedings before the magistrate 

within the time was enough, without preferring the indietibent 

#ithili the time (o) : 1>ut the words there are different from [ "^^ ] 

these. 

DAliMiife, J. I TMieitaber a similar application having 
bMi feAiMd in a Ibfmer case in which 1 was ; and the same 
argottent W«s nsed on thai oeciision as has been now used. 
Per Curiam^ Rule discharged. 

The ttnne ailments were urged against the second fule, 
and also that the Statute was passed for the quieting the pos- 
session of persons who had exercised franchises, and for pre- 
venting others from lying by for a length of time with latent 
ebjeetions to their titles ; and it was insisted that the question 
npon this role wai in effect the eaiM as on the last, inasmuch 
as the defendant's title to be mayor depended on his title to be 
cMialon cottntil man i and if he was a good common conitcil 
ikn, whidh had been decided and cannot now be controverted, 
U wai a good mayor. And the third section of the st&tute, 
ftr the protection of derivative titles, was referred to, as well 
nlhe general mle laid down in 4 T. JR. 384. and also Rejt v. 
Peoeockj <&) where Ashhunt^ J. said that the meaning of the 
nde was that a corporator, after a quiet possession for six 
jcars, diall be taken to be a good officer io alt intenis and 
fvposes. 

On the other side it Was denied that this case fbll within the 
terms of the third section respecting derivative titles ; because 
tkat section speaks only of titles derived Under an election, 
Bdmination, swearing in or admission of any person, in which L*^^! 
cue Ihey shall not be aitected by reason of any defect in the 
title of the person electing, &c. in case such perSon has beeii 
ii the exercise of his office six years ; but this is not a title 
derived tinder the election &c. of any person whose title is 
tOQght t61>e disturbed; but the title of the party himself to be 
eommon council man -is a necessary qualification of hi^ title to 
be onyor. Unless therefore the statute can be shewn to ex- 
teld to fiflsi iietfissary ns qualifications to other titles, it will 

(1) Wlku% cait, 1 iMt, P. C. tea. (10 4 t.a. os«. 
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LoBD Ellenborodoh, C. J* upon the other rale I, 
thought the party could plead. the statute effectually and- 
without question: but here it may be a. question whether 
he can do so ; and therefore I think we should leave him to 
put it on the record. 

Le BlanC| J. This is a title not derived under the former « 
title, but built upon it. 

Dampier, J. This is not a case of title derived under that 
of common council man ; but a case where a previous qualifi- * 
cation is necessary by being a common council man, which the 
party has been for six years. 

Per Curiam^ Rule absolute. 



[75] 



Nov. 8th. 

The Court 
will make the 
rule for a quo 
wMtTMnU in- 
forniaiion ab- 
solute, al- 
though the 
party has 
siace the rule 
obtained re- 
sirpad bi8 
office, and his 
restniation 
bas Deen ac- 
cepted. The 
Court will not 
consolidate 
several in- 
formiltions 
against seve- 
ral persons 
for distine^ 
offices, for 
there must be 
an infonna^ 
tion against 
eacb to enable 
each to dis- 
claim. 

[76J 



The King against Warlow. 

UPON shewing cause against a rule obtained last term 
for leave to file informations in nature of quo warranto 
^against the defendant and seven others, for exercising the 
oflSce of burgess of the borough of Pembroke^ it appeared by 
an affidavit on the part of the defendants, that on the S5th of 
October last they attended at the council-chamber of the town 
and borough of Pembroke^ and requested the mayor and com- 
mon council men then and there duly assembled to accept the 
resignation of their franchises as such burgesses, which the 
mayor and common council men agreed to do, and that they 
did then resign their franchises accordingly, and the order and 
acceptance of their resignation was entered in the council 
book, and signed by the mayor and 15 common council men ; 
and they now stated, that they did not claim or pretend to be 
burgesses of the said town and borough. . ., 

W. E. Taunton submitted, that under these circumstances 
the Court would not make the rule absolute, as the persons no 
longer stood in the character complained of; and that at all 
events they would not permit eight several informations to be 
filed, but would direct them to be consolidated. > ^.^ ^ 

Lord Ellenborouoh, C.J. said, that as8umiilj^1t4K' be a 
valid resignation, still the rule must be made absolute ; for a . 
resignation was not an answer, although it might regulate the 
discretion of the Court in imposing the fine ; and as to the 
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other point, there mast be several infomiations, in order to 1S13. 
enable each defendant to disclaim, for this was not a joint 
o&nce : and Dampierj J. added, that in the Launcesion case mgmnat 
he remembered one information was tried, and the rest sus- WARtow. 
pended upon an undertaking of the other parties to disclaim 
according to the event of the trial. 

Per Curiam^ Rule absolute. 

Abhoii {mih Searktt) in support of the rule. 



FfiNDALL and Others against May, Bart. jy^^' 9tbi 

THE defendant gave a warrant of attorney to confess a ^f"*"* ?^ 
judgment, in an action of debt at the suit of Fendall, confess a 
EvfittSf and Jelf, for 1574/. money borrowed of the said three judgment io 
persons. Fendall was since dead, and now Abbott moved for ^{^^ ^^ 
leave to enter up judgment on the part of the survivors. He Court will 
admitted that a warrant given ftjr two persons, to enter up ^^'Jobc^ 
judgment against the two, would not. warrant a judgment entered by the 
against one alone if the other died, because the authority must survivors. 
Be pursued, Gee v. Lane (o) ; but he took a distinction, that r m -y 
as here the judgment prayed was to be entered up bt/ and not ^ ^ 
agabut the survivors, the authority would be substantially 
panned by suffering ft to be so entered, and no additional in- 
convenience could arise from it to the defendant ; and he cited 
Todd V. Todd (a), and Futcher v. Smith (i), where similar ap- 
^ications had been granted. 

Lord Ellbnbobouoh, C. J. observed, that the alteration 
in the state of parties being only in the persons charging and 
not in the persons to.be charged, might make a material dis- 
tinction; and after consulting with the other Judges said, that 
they were not embarrassed' by the case of Gee v. Lane^ and 
fterefore that leave might be granted. 

Per Curiamy Rule absolute. 

(«) 15 East, 50«. 

(c) Binies, 48. S. C. by the name of T^M v. Dodi, 1 Wils. 312. 

(DBL.&.jmi. 
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jwv.9ih. Bracegirdle cgainst Orfprd and Olhen* 



Trespass for fTlRESPASS for breaking and entering the plaini 
breaking and JJL dwelling house, and without any legal, reasonabli 

Slaintitt*9 probable cause whatsoever, and under a false andunfiih 
welling- charge and assertion that the plaintiff had stolen property/ h 
well laid to Aofi5f, searching and ransacking the s^rae, and making 
have been turbance, &c. ; per quod the plaintiff was not only interru 
falM^r^f in the quiet enjoyment of her dwelling, but her credit 
mnd oMiertion character were and are injured by reason of a belief ex« 
[ '^^J amongst her neighbours^ in consequence of such searcl 
kmiJitempf^ that she was a receiver of stolen goods knowing them to 
p0rtsf in kev been stolen, &c. 

^w^aS^^w^ Pi^^> general issoe ; and there was also a justification u 
tt^mtdUkker a leave and licence of the plaintiiS*, which was denied in 

tib^Wdw- replication. 

IjasiiMilter of At the trial at the last assizes at Chester a verdict wag f 
^|iwiM«» for the plaintiff, damages 50/. 

may give da- Barnes now moved in arrest of judgment, or for a new 
mages for the on the ground of a misdirection. Upon the first groun 
^f«J^I,'? took this exception to the declaration, that it alleged the 
such hho pass to have been committed under a felse charge and assei 
^^'^ per quod the plaintiff was injured in her credit, &c. ; fi 

was combining with trespass other matter that is properl 
subject of an action of slander ; and if this could be don 
said it would be in effect enlarging the time limited for b; 
ing actions on the case for slander, wherever the slander 
pened to be accompanied with an act of trespass. Upor 
Other ground he stated that the learned Judge had direct^' 
jury ** that if they believed the plaintiff's witnesses, he the 
there certainly was something very like a charge of he 
stolen goods in the house, and if 80 tha damages undeuh 
ought not to be merely nominal.'' This he cootendec 
in effect directing the jury to give damages for the 
assertion, which they ought not to have done, but onlj 
the treapasa; 9^i be ioaiated thai it waa dear the jor 
given damages on that account^ because the actwl im 
proved was very 
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Lord Ellbnbqrough^ C. J. As to tbe exception taken to 1S13. 
tlie deelaratioo, the trespass is tbe substantive alleiration, and „ 
toe rest is laid as matter of aggrayation only. On the other agairut 
pointy it doea not appear that the learned Judge told the jury Okwokd. 
tliey «igl|t go beyond the damages for the trespass and con- 
aider the rest as a subject of substantive damage, or in any 
other wise than as connected with the trespass; and that is the 
constant coarse of considering it.. In actions for false impri« 
sonment the jury look to all the circumstances attending the 
ia^>risonment, and not merely to the time for which the party 
was imprisoned, and give damages accordingly ^ so here, the 
breaking and entering the plaintiiT's dwelling house for the 
purpose of searching it, and under the false charge, constitutes 
the trespass ; and the false charge was not left as a distinct and 
substantive ground of damage. 

Le Bjlanc, J. It is always the practice to give in evidence 
tbe circumstances which accompany and give a character to 
tbe trespass. 

P^ Curiam, Rule refused. 



[sa] 

The Kino against The Commissioners for inclosing 
Lands in the Parish of Dean, in the County of Cum- j^^^ 

BERLAND. Nov. Sth. 

THIS was a rule nisi for a mandamus to the commission- A private io- 
ers under the 49 G, 3. c. 13. (local and personal, not wWchliv^ 

pruited)^for inclosing lands in the parish o(Dean in the county appeal to the 

quarter ses- 
mm witbia fpifc monibs after the cause of complaiat shall have ariseD, to the party 
|iie?ed by any thtog doivB in pursuance of that or of tbe general inclosiire act (other 
thui and except such determinations as are by that or by the seneral inclosure act declared 
to be biodia^, final, aad cencbisive), does not give any appeM to a party complaining that 
tbe comroiasionert have omitted to 9(Bi oat i^ particular road as a pu^blic ropiit against their 
termination : and supposing it did, yet he must appeal within four mootbs, and canaot 
ifter thai lima when the commissioBers set out the road as a private road appeal against 
l>lH4elyil»ia»tian, b^c^iife eg cpo^plaiat bei^g that it is not scA out %s a public road, 
asd sot tbat it is set out as a private road. 

Ibseeas thalaa iadictmeni acainstthe commissioners, for not obeying an order of ses- 
<iM'^<Kltmfi%«P.tossl o«b£e coadaaa public road. wouUI aot bossch a remedy to 
the f^9^^fjfRW^ bim.ei^titM tob^vq tbe road so set qu]t> SA wouldmake the Court re- 
tee to ttfsmns by mm§iuMu$* 
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[81] 



of Cumberlandy commanding them to set out as a public road 
a certain road particularly described, extending across part 
of the commons in the said parish, pursuant to an order of ses- 
sions made in that behalf. The affidavits disclosed these facts^ 
that the commissioners in or about June 1809, in pursuance of 
the directions contained in the 8th section of the general in- 
closure act, which is incorporated in the private act, set out 
and appointed the public carriage roads and highways through 
and over the lands and grounds intended to be inclosed by the 
private act, and gave the usual notice thereof in the newspa- 
per named in that act, and in such notice appointed a meeting 
to be holden by them, for the purpose of hearing objections to 
the public roads and highways so set out on the S6th of July 
then next : that one Walker^ conceiving himself aggrieved by 
the setting out such public roads and highways over the said 
commons, directed his agent to attend the meeting, and point 
out to the commissioners the alteration which he wished to 
have made : that the agent attended the meeting on the S6th of 
Julyy and explained to the commissioners and to a justice of 
the peace who attended the meeting, the objection of Walker 
to the public roads and highways as set out by the commission- 
ers, and the additional road which he ( Walker) wished to be 
set out as a public road, and which had previously been a 
public road ; and the commissioners seemed to think it rea- 
sonable that such road should be set out ; but it was objected 
to by their clerk, who said it jvas unnecessary ; that the com- 
missioners then agreed that two of their own body whom they 
named should wait on Walker in a day or two upon the sub- 
ject, and that the commissioners and justice did not come to 
any determination on the subject of the objection whilst the 
agent of Walker staid at the meeting, and neither of the two 
commissioners named ever afterwards called on Walker on the 
subject, and that he never had any notice or intimation what- 
ever that the commissioners and justice had determined against 
his objection to the public roads as set out by the commission- 
ers, nor had he any reason whatever to understand or believe 
that they had come to any such determination until on or about 
January last, when he saw an advertisement or notice in the 
newspaper of the private roads set out by the commissioners 
over the commons and wastes, amongst which was the road 
which he bad applied to have set oat as a public road : that 
the road in question has hitherto been constaatly used as- » 
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puMic road, and has not in any manner been stopped up : that 181S. 
at the request of Walker a person attended the meeting of com- 
nisdoners for hearing ob]ection»4o the private roads set out agaitut 
by them over the commons and wastes on the 20th of January ^ Commif- 
last, which was attended by a justice* of the peace, and made Dean 
application on behalf of Walker to have the road in question Jr^ga^ 
set out as a public road, when he was informed by the clerk to 
the commissioners in their presence that the application was 
too late, as the matter had been determined long since. On the 
10th of April last Walker gave notice that he would prosecute 
an appeal against the commissioners at the next quarter ses- 
sions for the county, which he accordingly did ; and on the 
heariogof that appeal the court of quarter sessions ordered 
that the road in question should be set out as a public road by 
the commissioners who having refused to obey that order, the 
present application was made. 

Topping^ Felly and G. Lamby shewed cause, and objected to 
the jurisdiction of the sessions upon two grounds ; first, that 
no appeal lay, inasmuch as the determination of the commis- 
sioners was made final by 41 G. S. c. 109. s. 8. (general ihclo- 
sare act), not being within the proviso in that section which 
gave an appeal to the quarter sessions. And as to the private 
act, they said, that by the appeal clause in that act (a) 
all such cases as were made final by the general inclo- 
sore act are expressly excepted out of that clause ; therefore [ 83 3 
DO appeal would lie. But, secondly, supposing an appeal to 
lie, here it was out of time, because the private act says that 
the party shall appeal within four calendar months next after 
the cause of complaint; which in this case was in June 1809, 
when the commissioners set out the public roads. Lastly, they 

(«) 40 G. 3. c. IS. enacti, ** that if any person shall ihiDk himself , ag- 
grieved by any thing done in pursuance of this act, or of the general in- 
closure act herein recited, (other than and except such determinations as 
are by this act or by the said recited act declared to be binding, final, and 
coBclasiTe, &c.) he may appeal to the general quarter sessions of the peace 
which shall be holden for the said county within four calauUir montki 
next after the cause of complaint shall have arisen, on giving to the said 
commiasionerB, or any one of them, and to the party concerned, 14 days^no- 
tice in writing of such appeal, and of the matter thereof; and the justices 
not interested in the premises in such sessions assembled are hereby re- 
quked to hear and determine the matter of such appeal, and to make 
such order therein, and to award such costs and damages as to them shall 
seem reasonable. 
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|613« 19816(64 tbat as another remedy was open to the party by iodict-^ 
-J~!r ment fqr d^obt^ience to the order of sessiona^ this Court would 

^mmt not inlerpqee by mjmdamus. 
^"SiSrfr -P«<W «»* ^- Ciwr(<riicif cQiitri, did not deny the general 

^'^ ruk> that if theve be another specific legal remedy the Court 
lirVmn. ^^j refuae to iiiterfere by numdamus^ but they insisted that an 
iadktnient could not pcopeirly be termed a remedy , and much 
less a speeifie remedyi t. f * such a remedy as the case demands ; 
flpv indiclmeat in oply a proceeding in p^^tHm for the past, and 
Wta teme^y ^^ the future. Upon the second dbjeotion Ibey 
aaid, (halt it was material to consider what the cause of com- 
plaint here w^9» i^ order to see whether the appeal given bj 
the etousa in the priva^te act befbra alluded to was out of time. 
Tliey eonteskded that (his road being set out as a private road^ 
wias ()be cause of cosopliBint, and that did not arise before Ja* 
tmary last, when notice of it wa^ given. But e^en admitting 
that it arose in 1809, when the public roads were set out, and 
this voad was Mt induded among the«i, still the party ought 
BOt iiuadec the circumstances to be precluded fromi his appeal* 
Nothing wae donQ by the commieaioners at their meeting io 
IftOfl^ whioh^ coidd be considered as determining the daim of 
the por^ to have the road set out, and it was understood i^t 

^ J the tiflse that nothing woiUd be done without giving him no- 
tice ; and it appears that the party had no intimation of aoy 
determination beibre Jamti$ft^ IS 13. He had therefore a vigk^ 
%m suppose during the interval (hat no determination had taken 
place, and was not called upon to stir until some act was done ; 
as long as no act was done he might think no time was lost, 
and therefore he shall not be prejudiced by his acquiescence ; 
end tj^y cited Rtx \. Jusiiees of WilU (a). Upon the first 
objection they urged that this ca«e did not fiill within the ex- 
caption in the appeal clause in the private act, which was not 
of an import so extensive as contended for on the other side. 
Tbc^ eipepUon extends only to such determinations as are by 
tlmt ap^ or the general act dechired to be bindinir, final, and 
coaolttsive ; it is argued that the determination of the commis- 
•ieneie is made final, binding, and oondusive by the 8th section 
of the general act ; but that section only requires the commis- 
sioners to order and finally direct, without saying that it shall 
\^ bipdwg ajgi4 <;9i|(c]i|sive. {t is therefore not h determinatioo 

(«) 1 Issi, ess. 
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wkicb is made binding and eoacloMve by tbe general act, and 181S. 
no theaignmnnt Ibat it is within the exception in the priftte 
net fails^ If tbe exception were held to extend to all cases «f«iM 
wibere the commissiooers were directed finally to determine, it ^^ Coumh- 



The Kino 

ail 
of 



would exclude eyery case of appeid. The words in the appeal Psaw 
daose in the private act are very general ; they are, ^* if any *"*****"** 
person shall think himself aggrieved by any/Ai/fjf done," which 
•re large enough to comprehend this case. 

liord Ellbnborouoh, C. J. Upon the objection of there 
being another remedy in this case, I cannot help thinking that [ 85 ] 
what has been observed by the counsel in support of the rule 
is extremely material ; and that an indictment would not afford 
that convenient mode of remedy which might be attained by 
numdamus. But upon the right of the party to appeal, it seems 
that the private act excepts such determinations as are by that 
or the general act declared to be binding, final, and conclusive; 
and we have not been referred to any clause in the general act, 
whereby any detwminattons are directed to be binding, final, 
and condosive, in those express words, or otherwise tiban by 
the 8th seetimi, which requires that the commissioners sl^U 
order and finally direct. The exception therefi>re in thepri- 
Tale act must have been intended to refer to such determina* 
tions. As to the lapse of time, supposing we had the power, 
I very mneh doubt whether we should exercise it after the 
party has laid by for upwards of three years without following 
np his complaint, which is equivalent to acquiescing under h. 
fThe cause of complaint was the not setting out this road as a 
public road^ for unless it was kept alive by the commissioners as 
a pnblie road, it became extinguished by the operation of the 
general inclcMure act (n), the act extinguishing all roads ex« 
eept those saved. 

BATLsr, J. What is stated in the case as to the com- 
missioners having agreed to wait on Watker in a day or two 
ooght not to have induced him to remain quiet for thr^ 
years. The not setting out the road as a public road was tl|e 

Dampiee, J. The grievance commenced from the time 
when the order for setting oat the public roads was made ; for [ tl9 1 
ib» aot se(tin|f out this road amount the others amounted to 
abittling il up ; ibr the general act (o> enacts, that those which 

(s) 41 G. 3. $. 109. f. 1 1. (s) See 41 (r. S. r. 109. «. If. 
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1813. are not set out sfiall be stopped up and extinguished; and 

^1"^ therefore until something was done to continue the road be 

' agaiput was aggrieved. The setting out the private roads came a£- 

^^SotmJ?' ter wards : but the grievance is not that this road is set out as 

DsAii a private road, but that it is not set out as a public one; 

^''^ which arose from its being omitted to be set out on the first 

occasion. 

Per Curiam^ Rul^ discharged.. 



N9V. oUb Read against Coloring. 

A tender by TN an action for foods scdd, tried before Graham^ B. at the 



I 



dcA^Dt of -■- 1^^^ assizes for the county of Southampiofiy the defendant 
tbewbolesum pleaded a tender of 4/. 10s.y to prove which a witness stated, 
pulntiffbT ^^^^ ^^ ^^ directed by the defendant to go to the plaintifi^; 
palling out that he had no money firom the defendant to pay the plaintiff, 
his pocket- y^^^ Y^^ money of his own, and went to settle for the canvass, 
ierinr if he which was the subject of the plaintiiT's demand. That be 
^^°' fi^'°^ met the plaintiff in the street, told him he was come to settle 
ing ^blic- the business between the defendant and him, and that he was 
hoaaetoDftjit, desired by the defendant to offer him 4/.; the plaintiff said he 
plaintiff re- Would not take it ; the witness then said (hat he would give 
rosed to take, him the other 10s. out of his own pocket, and run the risk of 
thoo^*the* being repaid. He then pulled out his pocket book, and told 
•gent b onlj plaintiff if he would*go into a neighbouring public house 
^?''^1^^ he would pay him ; the plaintiff said he would not take it. 
the defendant . Upon this evidence a verdict was given for the defendant, the 
to tender a learned Judge reserving liberty to move to enter the verdict 
STwtte.! for the plaintiff. 

demanded, Pelly Serjt. accordingly moved for that purpose, upon the 

rei afbis^^ ^^^ objection as was taken at'the trial, viz. that the evidence 
own risk. did not amount to proof of a tender of 4/. 10s. by the. defend- 
ant^ but of 4/. only, the sum which he directed his agent ta 
tender. 
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Bat the Court refused the rule, saying that as the agent 1813. 
had tendered the whole sum, it oould not make any dif- 
ference that he had taken on himself the risk of tendering againa 

the lOf, GOLDWNO. 

« 
Rule refused. 



Doe d. J as. Burrell. against Bellamy and Another. ^^Am^, 

EJECTMENT for a copyhold estate at Gednev in ihe .^ v^nott 
county of Lincoln. iS^STJ" 

At the trial before Thomsany B* at the lastXrtnco/if assizes, heirioacopj- 
it appeared that the estate in question formerly belonged to ^^|||^J2df 
JD. Burrell who devised it to Jfaf. Griffin for life with remain* tolieaiimittad 
dcr in fee to Eobcri Burrell. On the death of the tenant for **^?*jf^ . 
life in 1800, R. Burrell the remainderman in fee being sup* steward apon 
posed to be dead, proclamations for the heir were made in ||ppl>cationto 
the usual manner at the court baron ; and no person appear- 'coart has re- 
i9g to make claim, in 180S the lands were seized by Bellamy fused to ad- 
as lord of the manor, who demised them to the other defend- V gg i 
ant. In 1809 the lessor of the plaintiff appeared and claimed 
as heir of R. Burrell; and made application by his attorney . 
to the steward of the manor out of Court, stating his claim » • 
and asked whether he would admit him. The steward an- - 
swered that the lord of the manor was absent, and he could : 
not take upon himself to admit him until he returned. The 
jury found a rerdict for the plaintiff. 

Copley^ Serj. now moved to set it aside, on the ground that 
the lessor of the plaintiff should have tendered himself to be . 
admitted at one of the lord's courts, and that what had been 
done on the present occasion could not be considered as equi« : 
valent to an actual tender of himself at the lord's court : but 
the Court refused the rule ; and Dampier^ J. observed that 
what had been said by the steward was a dispensation with 
Burreffi attendanoe at the lord's court. 

Rule refused. 
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MTejbutdM^^ Attrse against Anscomb and Others. 

Nrnn. 10th. 



A bond con- ITVIS&T on bond by the plaintiff as treasurer to the com- 
ditioned for 



we pATment, missioners for paving the town . of Brighthelnuianej 

by quarterly against the defendant Anscomb as principal, and the two other 

payments, defendants as sureties, lor 1T9M. Conditioned for the payment 

rent, iswithin by Anscomb to the plaintiff by four equal quarterly payments 

*h« *s C s. of the yearly rent of 8651.^ for the tolls arising from the market 

paitLnhldk of 'dm sttid tdwn, let by the skid commissiooerB to AnHofnb lot 

[ *89 j two years commencing the 1st of June 1810, and ending the 

'XZLmii ^^^ ^' ^^y ^''* *^^ ^^^ ^'^^ ^^^ Heuth^ J« At the faut 
giTta atato^ assizes for Sussex, upon the production of the bond wiMch bor# 
caniyfor tiie a St. slaM|^ it^m otjetted for the defendMl, tb»t by 48 G. 
SSdeiaiM 3'^- 1^ ^^ stmmp ought ta have beeki 41^ as tpon a bawl 
aadeertain gitnan as ft securky for tiie payment of a sum of money es- 
22^^^ ceeiihg lOOOL ; and tka kiiunied Jadgv being of tb^vpinon^ 
bt ii M n^ d directed a ttouuit 

^^ooMuglj. Zitma voved to set aside the nonsuit, and eootended tkat 

thhi was net a bond idling within the deecfiption giveli tn the 
sefaedule of Ibe act» The schedule, Part L imposes a duty on 
^ bonds given as a security for the payment of any deteite 
^ and oerkain sum of money," which this bond was not. It 
WM B security, toot for the payoMnt of a deinite and certain 
Sam, bat for tlie payment of rent, which is uncertain and niay 
be aoipanded by evictioB, aad depends altogether on the €o»« 
tintumce <tf the tenancy; and if this bond be within this braaeb 
of the sdiadiile, then ft hond given on a lease for 21 or mofo 
years would also be within it, and must have an ad vmlbrtm 
stiaifp iipoa the whole #moaat of the loitt to accrue during fbe 
whofe nmahar of the years ; which would be highly burthen^ 
aoasei alid could hardly be imeoded* It is true, that in ano«- 
Iher braaeb of 4lie acbadnte, a duty is imposed upon ^^ bonds 
gi» a> aS aaaonrity for the payawtat of nny aiuniily or ^ any 
siisi Df SBone^ at statsid periods ;" but there on eicception is 
moia of ^ voait rsnsrsed or pnyafale upon amy lease,'* ao that 
this bond is expressly excepted oat of it; wnd perhopi it 4mmo 
nearest to that description of bond which is merely for the 
f- ^ 1 perfbfTttMiee «f covenants, and upon which breaches may be 
^ ^ assignednnderthe8&9 7F.9.C. 11. 
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lioltl BLiAXBOBDirGH, C. Jk The Bonfe iiay be done p^« l^tS» 
tiiLps under dome bondi which are aot cendHioaed for the per* 
fbrmance of covenants, but for the payment of semfe certain <«)• 
Ttw second branch of Ae schedule, whidi has been ciled, by ^^q^JI^ 
excepthig Ais case shews clearly that it fiills under the first 
braoeh, which mrices no such exception^ alkl it explaias the 
first. As it is excluded by express provisioti out of the latter 
branch, so it falls within the generality of the first. It seems 
to mt that this is a bond tot tkm fmyaieDt of a definite atid<^r« 
tain sum, though payable at future periods. 

Lb Slamc, J. The legislature, by excepting it out of one 
provision aBd omitting to do so in the ether, have shewn that 
they meant it to come within that provision. 

JFVr Cbtmbi, Rule refused. 

(«) See (UttiHs v. Collins, 2 Burr. 890. fFaleot t. GouUth^, 8 T. IL 186. 
MiUemgkiy V. Sminiam^ 6 East, 550. 



Cruchley 4igainst Clarancb. j^*2!^idSu* 

THIS was an action against the defendant as drawer of a ^^'^ H^!^ 
bill of exchange for 9007. ; the declaration contained se- ttad^^^!^ 
veral counts, and in one stated the bill to have been made l>lat>h f6r the 
payable to the order of the plaintiff, and in another to the °^^ ^^^ 

filleamigr 
the di^endant should cause to be named and inserted in the ^L £^ J 



order of (thereby meatring to the order of such person as fd 



""issv: 



said bin as payee), and then averred that the defendant caused hoUerwiOi 
the name of the plaintiff to be inserted, Sec. At the trial be- hisownniine, 
foie Lord EUenborough, C. J. at the LonOan sittings after ^^^m ^"^ 
last term, it appeared that the bill had been drawn by the de- 
fendant in Jamaica upon one Henry Man of London^ tSie de- 
fendant leaving a bhoifc for the name of the payee, and had 
afterwards been n^otialed in llhis eoontry by one Vashmy w^o 
indorsed It to the plaiatlff in payment of an old debt, and the 
plaintUr inserted his own name as the (layee. A verdict was 
fennd for the plaintiff. 

l^fiMM moveA to enter a nonsuit oir for ^ new trial, on the 
ground that (he platiiliff had no Tight to insert his name ii 
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bill ; and he said it was distinguishable from Russel v. Lang^ 
staffe (a) ; because there the bill was filled up by one of the 
original parties. 

Lord ELLBNBoaouGH, C. J. As the defendant has chosen 
to send the bill into the world in this form, the world ought 
not to be deceived by his acts. The defendant by leaving the 
blank undertook to be answerable for it when filled up in the 
shape of a bill. 

Lb Blanc, J. It is the same thing as if the defendant had 
made the bill payable to bearer. 

Batlet, J. The issuing the bill in blank without the 
name of the payee was an authority to a bond Jide holder to 
insert the name. 

Per Curiam^ Rule refused. 

(a) Doug. 615. 
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Nov. lOth. 

A single in- 
8taitac«ofa 
sorrender in 
fee by tenant 
in special tail 
of a copyhold 
estate IS evi- 
dence to 
Iirove a cns> 
tom within 
the manor to 
bar entails by 
surrender* 
thonghthe 
sarrenderor 
has not been 
dead 90 years, 
and though 
one instance 
be proved of 
a recovery 
suffinedby 
tenant in tail 
to bar the 
entail. 



Rob d. Bennett^ against Jeffery. 

THE lessor of the plaintiff claimed certain copyhold pre- 
mises within the manor of Washington in the county of 
SusseXf as heir in special tail to Mary Wood under a sur- 
render and admittance in 1738 of William Wood husband of 
the said Mary to himself for life, to Mary for life, to the heirs 
of the body of Mary by William begotten or to be begotten, 
and for defiiult of such issue to the right heirs of William for 
ever. The defendant claimed under an absolute surrender in 
fee of the said premises made in 1775 by William Wood^ only 
son of the said William and Mary^ the then tenant in special 
4ail. At the trial before Heathy J. at the last assizes for 
Sussex the question was, whether there was a custom within 
the manor to bar entails by surrender ; in support of which 
custom the defendant proved one instance, which took place 
in the same year as the surrender in question, of a surrender 
by Jeronomy Michael then tenant in special tail to the use of 
It. Penfold in fee, which said J. Michael died about thirteen 
years ago: but there was also proof on the part of the plaintiff 
of one instance, as far back as 1736, of a recovery suffered by' 
tenant in tail to bar the estats tail. Upon this evidence the 
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teamed Judge directed the jury to find for the defendant, saying 1815. 

that the custom to bar entails by surrender was a convenient 

one, and that he thought there was sufficient evidence of such ^^i 
a costom. - Jeffery* 

£ef/, Serjt. moved for a new trial, insisting that the single 
instapce of the surrender of J. Michael in 1775 was not suffi- [ ^^ 3 
dent to support the custom contended for by the defendant. 
In the first place, he said that as 180 years had not elapsed 
since the death of J* Michael^ and therefore a right of entry 
still existed in her issue or heir in tail, non constat that they 
might not dispute the surrender ; and therefore a conclusion 
in favour of the custom could not be drawn from this instance, 
because to warrant su^h a conclusion, it ought to appear that 
he to whose use the surrender was made had enjoyed the land 
against the issue in tail : but supposing the surrender good as 
evidence of the custom, it was a single instance only, and was 
met i contra by one instance, and that of a much earlier date, 
of barring the entail by a recovery. And it does not appear 
that there is any particular convenience arising from this mode 
of barring the entail. 

Lord Ellen BOROUGH, C. J< The evidence unresisted is 
certainly evidence of a custom. It is true that one act undis-i 
turbed does not make a custom, but it will be evidence of a 
custom* 

Le Blakc, J. It was a fact upon which it was competent 
for the jury t6 find such a custom. 

Batlet, J. The surrender was done in open court ; and' 
thirteen years have elapsed since the death of the surrenderor^ 
and the surrender has never been controverted. 

Dampier, J. It has been decided, in tlie case of a cus- 
tomary descent, that a single instance is evidence to prove the 
custom (a). If frequent instances of barring by recovery had C ^ J 
been proved^ which is inconsistent with the mode by surrender, 
there would have been weight in the argument : but where 
there is such a paucity of instances in each mode, it only proves 

that probably there were very few entails. 

Rule refused/ 

{i) See Do€ v. Mai9nt 3 Wils. 69. 
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Thurtday, SiMEON and Others against Bazett. (a) 

Nov. 11th. ^^ 

Policy of iQ- fXlHIS special verdict was argued by Marrt/at for the plain* 

suraace on JL tiffs, and Carr for the defendant, and stood over for coo- 

shipand goods . . ... ' 

at and from sideration. i he principal cases referred to in argument upoB 
London toany the point on which the Court afterwards gave judgment^ ware, 
thefioTac, besides those mentioned in the judgment, Raich v. Eiieih}^ 
with liberty Mennett v. Bonham^ (c) And Flindt v. Scoit (d). On thh day 
muiate^ pa- ^""d Ellenboroughy C. J. delivered the judgment of the Cottrt 
persand in substan.ce as follows : 

awl unST' '^^^^ ^^^ ^ special verdict : it was an action on a policy of 

•afcly ware- assurance, and the policy was dated Stptember 26th, 1810 ; ft 

housed in the ^as on the ship Sophia at and from London to any port or 

marebouscs 

of the con- ports in the Baltic sea, or gulf of Finland^ backwards and 

signee»atthe forwards, with liberty to touchy stay, discharge and unload 

charge, auo ^^^ cargo, and tranship it by any other vessel or vesselsi at 

£ 95 j any port or ports^ in Sweden^ to wait for orders and for any 

guineas per purposes whatsoever at or off any ports or places, and to ro- 

iniuni : held turn and discharge at any port or ports, to carry and exchange 

that the un- simulated papers and clearances, to seek, join and exchange 

liable for a convoys, including the risk of craft and until safely ware* 

loss arising housed in the warehouses of the consignees at the final port 

cation by Se ^^ place of discharge, upon any kind of goods and raercfaa»- 

Pruirian go- dizes, and also upon the body, tackle, &c. of the said sliip. 

notwUh-^' Then it was declared by the policy that the insurance was 

standing the against all risks ; that in case of loss, capture, seizure or de« 

persons m tention, tl; J insurers were to pay the loss in two months aftet 

whom the in- . . 

terest was notification of it without waiting for official documents or coo* 

S^^^^^lk- demnation ; and that the goods were warranted free from 
jects, iViif aia British condemnation, but not from any other consequencea of 
not being at fin/iiA detention. The premium was a hundred guineas on 
country ; it * 250/., and the interest is averred in persons, who are found to 
being roimd be Prtissian subjects resident at Colbcrg in Prustiay and the 
time oV?^ seizure to have been near Colbcrg by persons exercising the 

fecting the 
I* 11 

direct commerce between this country and the ports in the Baltic was prohibited by the 
powers possessing ports there, but that notwithstanding, an extensive course of commerce was 
carried onbetwcen this country and those ports by means of simulated j^H'^rs and clear- 
ances which was well known to all descriptions ot persons such as plaiuliflfsand defendant. 

(a) This case was argued at SerjetuM-lmi before the couimencement of 
last Baiter term. 
(6) 6 T. R. 413. (c) 15 East, 477. (rf) IhU. 5Sft« 
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powers of government. And it is averred there was a total 
loss ID consequence of such seizure. The special verdict 
states that the plaintiffs being British subjects and merchants 
reaidiDgin London and dealing as such in their firm of Messrs. 
Simeon and Co., shipped on board the Sophia the goods men-^ 
tioned in the first and third counts of the declaration. It also 
states, that the assurance was made by the order and on the 
aecoant and risk of certain Prussian subjects resident at 
Colberg in Prusria^ who are averred to be the persons inte-^ 
Rstod, and who were interested, and to whom the plaintiffs 
consigned such goods. Then it states the petition for the 
Ittence, and the granting of the licence, the terms of which it 
is mineeessary to state inasmuch as nothing turns upon the 
Heeoce in this case. It is farther stated by the special verdict, 
tint the ship with her cargo sailed from London for Colberg 
a port within the dominions of the King of Prussia^ bearing 
the Swedish flag, and carrying simulated papers and clearances 
purporting that she had sailed from Gottenburg ; and that the 
ship and goods having arrived near Colberg were seized and 
detained by certain persons exercising the powers of govern- 
mentin Prussia^ and that the goods were sequestered, confis-* 
cated and lost to the parties interested by an act of condemna- 
tion at Berlin in Prussia^ signed by members of the Royal 
Prussian immediate commission appointed by the King of 
Prussia for the execution of arrests laid on colonial produce^ 
and which act is in the terms there stated, which are these; 
^ His majesty the King ef Prussia having acceded to the con- 
tiaental system adopted by his majesty the Emperor of France 
and King of Italy ^ and to this end caused it to be made known 
that, in pursuance of the principles of this system for stopping 
the trade with England her colonies and allies, all colonial 
produce arriving by sea in the Prussian states are, without 
examination as to their origin, to be considered as belonging 
to the English trade, and immediately to be delivered over to 
the fiscus, unless convincing proofs are produced, immediately 
im arrival of the ship, either by the captain, or owner of the 
cargo, or any body else, that the goods are introduced either 
in consequence of the licences granted by the French autho** 
rities, or as prizes made on ships belonging to the crown of 
England^ or her subjects ^ and as these conditions cannot be 
complied with in regard to the cargo of colonial produce 
siTived in the port of Colberg with the ship Sophia^ therefore 

F2 
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1813* the said cargo is hereby adjudged to the fiscus to be transfer^ 
red iiuinediately conformably to the existing agreements with 
mud Others the French authorities/^ The special verdict farther (states 
]5Cm what is a material part as it respects the judgment of the Court 
that long before and at the time of effecting the policy in the 
first and third counts of the declaration, all direct commerce 
between Great Britain and the several ports in the Bailie^ and* 
gulf of Finland J had been and was prohibited by the respec*- 
tive powers possessing ports therein ; but that notwithstandini^ 
such prohibition, an extensive commerce had during all that 
time been and was carried on between such ports and Great 
Britain by means of simulated papers, and clearances, import- 
ing that the vessels and their cargoes, really sailing from' 
Great Britain^ had sailed from other countries, and with 
licences from the British government ; and that such course of 
carrying on commerce was well known to and understood 
by merchants and underwriters and their agents before and at 
the time when the policy was effected. The special verdict 
then concludes in the usual form. 

As the commerce insured by this policy was not destined for 
nor imported into a hostile country, Prussia not being at war 
with this country, all consideration respecting the licence be* 
comes immaterial. The persons in whom the interest is averred 
appear to have been Prussian subjects resident at Colberg. 
The ship is found to have sailed for ColbergvjiAer the Swedish 
flag, andlto have been arrested and detained by persons exer- 
cising the powers of government in Prussia j and to have been* 
confiscated by an act of condemnation at Berlin by Prussian 
subjects appointed by the King of Prussia. The right of the 
r 98 j plaintiffs to recover is resisted on the authority of Conway v. 
Gray (a) and Conway v. Forbes (6), and several other cases 
cited in argument, one of which is Touleng ▼. Hubbard {e^; 
which proceeded on this principle that an assured cannot by 
law recover an indemnity for a loss occasioned by the act of 
his own government. Assumiog those cases to have been well 
decided, and this loss also to have been occasioned by the con* 
demnation of the Prussian govemmept, the question to be 
considered is, whether there do not exint in this case such cir- 
cumstances of distinction, as will entitle the plaintiffs to re* 
cover notwithstanding those decisions. And we are of opinioo 

(«) 10 Sast, 536. (»}/M. 539. (c) I Bot. & Pill. ttU 
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tktiueh cireomstances do exist. There is no doubt that an 
imaraoce upon an American ship against American embargo 
Biglit be good, notwithstanding the act of embargo might be 
considered as an act of the party^s own government who ef- 
Cected the insurance ; for not only an insurance against the 
act of his own government, but even against his own act, might 
be good, if the underwriter was disposed to enter into so ha- 
Kardous a risk. But in the cases of Conway v. Gray and Con- 
my v. Forbei the embargo never was an object of insurance 
between the parties, nor was it in their contemplation at the 
tine of the insurance. Here the cause of loss arose from the 
course of commerce, which was carried on by means of simu- 
lated papers and clearances, when all direct commerce be- 
tween Great Britain and the ports in the Bailie was prohi- 
bited ; and such a course of commerce is found by the verdict 
to have existed before the time of effecting the insurance, and 
to have been well known by merchants and underwriters and 
their agents, to which classes of persons the plaintiffs and de- 
fendant respectively belonged. The policy contains an ex- 
press liberty to carry simulated papers and clearances ; and as 
the voyage was to be conducted on the footing on which the 
special verdict finds the trade to have then existed, that is, by 
laeans of simulated papers and clearances, it is clear that the 
trade meant to be insured was a trade to be conducted by 
Means of such papers. Every merchant shipping goods for 
the Baltic knew at the time the possibility of seizure ; and by 
way of affording a general protection against such risks the 
trade was in general carried on in the name of others for the 
benefit of individual subjects of this country, against which the 
acts of France were aimed. The perils therefore likely to result 
from such a trade were in the contemplation of the parties at 
the very time of effecting the policy, and were so expresssed in 
the policy which was extended beyond the usual period, inclu- 
ding risk until safely warehoused in the warehouses of the con- 
sigDees. Can it be conceived that the assured would bargain for 
an indemnity at any premium, much more at this enormous pre- 
mius, without securing an indemnity against seizure in the port 
of intended deitination ; that port being a port belonging to the 
country of the assured i In favour of the rights of the assured, 
and to predode a loss or injury fiilling on those who were meant 
to be exempted from it, we must intend this to be a loss within 
the meaniog of the parties. The exclusion of risk occasioned by 
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the act of the assured's own government is only an implied 
exclusion from the reason and fitness of the thing, which how- 
ever may be rebutted by circumstances. As the perils 6ti»i- 
sioned by the act of the party's own government are* held to 
be excluded on the reason of the thing, so they may be held to 
be included whenever the reason of the thing requires it. We 
are therefore of opinion that on this special verdict there mast 
be judgrnent for the plaintiffs. 






Hagedorn against Bazett. (a) 



AUhoagh a A SSUMPSIT on a policy of assurance, dated the 8th of 
nUiDtfff of^ -^^ August 1810, upon goods to be thereafter valued oa 
London, mer- board the ship Frau Eliabe^ at and from London to any port or* 

haff'^ofhiin* P^^^^ ^^ ^^'^ Baltic backwards and forwards, including the tvisL 
self and other of transhipment into boats, &c. and also inland navigation and 
BritUh^A _ land carriage, until safely delivered at the warehouses of the 
chants to ex- different consignees, with leave to seek, join,and exchange coa^ 
port on board yoy, carry and exchange simulated papers, clearances «iw 

lel bearing ship's papers, sail under any flag, touch, stay, and trade at aE] 
any flag ex- 
cept the 
French, a 
specified car* 
go from London to any port in the Baltic not under blockade, and to wbomsoever tlm^ 



ports, places, and islands for all purposes, take in and dis 
charge goods wherever the ship might touch at, with libert-^ 



property may appear to belong,** was beld not to protect a part of 'the cargo ubich 
the property of Ru$tian subjects at the lime of the shipment, Riutia being then at 
with this country, so as to entitle the plaintiff to recover in respect of that part upon ajpc^ 
licT effected by him as the agent for and by the orders of those Rturian subjects^ thelosv 
bemg occasioned by seizure and confiscation in a iZiuniifiportby commissioners appoiiAed 
by the A«f nun government; yet as the licence was also obtained and the policy effecteil 
by the plaintiff" on his own account, and as agent for certain Hamburghen who were.w- 
spectively interested in separate and distinct proiK>rtions of the cargo : held tiHiffliiitaw 
was entitled to recoyer in respect of his own interest and that of the Hamburf^iefti 
Hamburgh being in a state of permissive neutrality with this country. 

(a) This case was argued at SetyeanW Inn before the coikmmettital'^ 
last Bailer term. ••. 
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to wait for infovmation off any ports and places, take in and l^l'* 
hod passengers, and with leave to load, unload, and reload """ 

tlb.cai^o at XroUenburghy Aboe, or elsewhere, as well as to al- agmtut 
ter die markl and forms of * the goods or packages, papers «^r ^m 1 
anddeaffaoces without being deemed a deviation, and in case 
of loss, capture, seizure or detention by any power whatever 
to pay a loss within two months after receipt of advice thereof 
by the assured without waiting for official documents, at a 
premium of tUrty guineas per cent, to return ten per cent, on 
arrivaL Loss by seizure, taking and detention of persons un- 
known. Plea, general issue. 

At the trial before Lord ElUnborough^ C. J. at the London 
siUiogs after HiUny term 1812, a verdict was found for the 
plaintiff, damages 250/., subject to the opinion .of the Court on 
a case, with liberty to either party, by leave of the Court, to 
turn it into a special verdict. 

Tbe case stated, that the plaintiff, a British merchant re- 
sident in London^ caused the policy to be effected, which it set 
forth; and that in August and September 1810 the plaintiff 
shipped the goods on account of himself and the several per- 
sons mentioned in the case^^ who were separately interested in 
the several proportions stated, and who were all resident at 
ifamiiif^A, except tbe plaintiff, who was interested in the pro- 
portwn of one-fourth, and Messrs. fFohlff^Lnd Schlussery who 
vesuiyects of the Emperor of Russia and domiciled there, 
and were staled to be interested in the proportion of one-six- 
teealh. In order to protect this shipment the plaintiff on his 
Ota behalf and as the agent for the several persoos interested, 
ind by their orders, applied for and obtained on the 9th of 
i«g. J81Q a licence ^^ to J. P. i/. Hagedom, oi London^ mer« 
^t^ on behalf of himself and other British or neutral mer- 
diants, to load and export on board the vessel ^ Frau Eliabe^ ' 
hearing any flag except the Frenchj.s, cargo (as therein de« r igg i 
leribed,) amd such goods as are permitted by law to be export- 
ed, Except hemp, from London to any port in the Baltic not 
Qfidac blockade^ notwithstanding all the documents which ac- 
toinp^y. the. ship and cargo may represent the same to be de« 
rtined, to any. neutral or bo9tile port, and to whomsoever such 
property may appear to belong.*^ The ship sailed for St 
Petorsiurgh where JVohlff and- Schlusser^ to whom the goods 
yaie consigiMdy had a house of trade, and in consequence of 
nesting with bad weather put into Liebauy a port in the do- 
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1813. minions of the Emperor of Russia^ in distress on the SSd of 

November^ 1810, and was immediately seized by a military 

^ag^f^ force acting under the authority of the Emperor of Russia^ and 
9A2ETT. |]j^ cargo was afterwards taken out, and although the utmost 
exertion was used by the consignees to procure the restoration 
of the goods insured, the whole of the cargo was condemned by 
certain commissioners for neutral navigation acting under the 
authority of the Emperor of i2ii55fa, and in consequence there- 
of the goods insured became wholly lost to the persons in- 
terested. Before and'*at the time of the insurance and loss 
there was open war between Russia and this country. The 
case also stated the same facts respecting the situation of Ham" 
burghj and the same orders in council as are stated in Sage* 
dorn V. Bell (a). 

The question foV the opinion of the Court is, whether the 

plaintiff is entitled to recover for all or any part of the interest 

insured, and the verdict is to be entered for such sum as the 

Court shall direct ; and in case the plaintiff is not entitled to 

recover any part, a nonsuit is to be entered. 

[ 103 1 Taddy for the plaintiff, contended that the licence extended 

to cover as well the Hamburgh and Russian interests as that 

which was British ; and in support of that proposition, as to 

the Hamburgh interest he took the same grounds that were 

afterwards taken in Hagcdorn v. Bell (a), and as to the Rtu^ 

sian he adopted the arguments that were used in Mennett v. 

Bonham{b)j and Flindi v. CrokaU(e)j and referred to the 

same authorities, and also to Fenton v. Pearson (d). And he 

farther contended that if the Court should be against him upon 

both or either of those points, still the insurance would be good 

for the rest, the interests of the several parties being found to 

be several ; in the same manner as though it should be held 

that there were goods on board not within the licence that 

would not affect the licence in toto. And he cited Bj/nkershotk 

Quest. Jur. Pub. lib. 1. c. IS., the case of the Ooede Hoop (e) 

and Jonge Clara (/). 

Newnham contra, maintained that the plaintiff was not en- 
titled to recover upon any part ; and as to that which was 
Hamburgh, he likewise urged the same arguments that were 
afterwards urged on the same side of the question in Hagedam 

(c) Jnie, Vol. I. p. 450. (a) 1 M. & S. 45a (») 15 Bail, 477. 
(€) Ikii. 689. (4 /M. 419. (e) Sdw. Adm, Ch, 

33ff. {f)Ikl4.St% 



Bamett. 
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' ▼. Bell. And as to the Russian interest he relied on MetmM 1913* 

V. Bonhamj Flindt v. Crokaitj and Same ▼. Scott (g) ; and he uT""" 

firther insisted that if the insurance on the Hamburgh or Jiift- 

sian part of the cargo was illegal, the policy being entire, the 

vhole was illegal, and for this he cited Parkin v. Dick (A), 

Wilson Y. Marryat{i)j and Chalmers w. Bell (a); and though [ ^04 ]| 

it may be said that in Parkin v. Dick the goods all belonged 

to 006 person, and here to distinct persons, yet as the plaintiff 

acted as agent for all, and contracted for himself and all con* 

cerned, it shall not be permitted to him to alter the nature of 

the Contract with respect to the underwriter, so as to sever the 

legal from the illegal part, Shiffner v. Gordon (b). He then 

contended that there was not that entire bonajides on the part 

ofthe plaintiff in the use of the licence which Sir fVm* ScoU 

beld to be essential to give effect to a licence. The Cosmopo* 

lite (c) I inasmuch as the plaintiff after obtaining it for the pur* 

pose of covering his own and other British or neutral property, 

applied it to cover Russian property which was hostile, and he 

cited several cases to shew that licences are to be obtained by 

a fair and candid representation, and to be fairly pursued ;m. ' 

The Vriendschap (d), Twee Gebroeders (c), Nicoline (/), 

JUinerva(g). So in many cases where a neutral has en* 

deavoured to mask the property of an enemy with respect to a 

portion only of his cargo, it has been held to amount to a con* 

fiscation of the whole, The Eenrom (A), The Rosalie and 

BeUy (I), The Odin (*), The Graaf Bemstorff(l)^ Bt/nker* 

ihoekj Quasst. J. P. lib, 1. c. 12. If the agent cannot protect 

himself, neither can he protect others; the principal is involved 

in the fraud of his agent. Doe y* Martin(m); gnd the Court 

of Admiralty adopts the same rule, The Columbia (n). Calypso 

(o), Exchange {p). 

Cur. ado. vult. 
Lord Ellen BORoiTOH, C. JL on this day delivered the judg* [ 105 j| 
ment ofthe Court in substance as follows : 

This was a case reserved at Guildhall on a trial before me. 

' (g) 15 East, 5f 5. (k) 11 East, 50S. S. C. 8 Camp. N. P. C. 8S1. 

. (0 8T. B.S1. (ii)SBos.&PqlL604. (») 19 East, 304. 

p Op)^ Rob. Adm. Cas. 19. (4 4B4>b, Adm. Cas. 06. 

(e) Edw. Adm. Cas. 05. (f)IM.S64. (f) /Mi. 376. 

(*> 8 Rob. Adm. Cas. 9. (0 IHi. 358, 0. {k) 1 B4>b. Adoii Cas.' «ao. 

(I) 3 Rob. Adm. Cas. 117. (m) 4 T. R. 66. (») 1 Rob. Adm. Cas. 154, 

la) 2 Rob. Adm, Cas, 1 60» (jf) Ed w. Adm. Cas. 43, 4. 
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HAttDORH 



AD. It wtt§ toactioB on a 'p<dicy of assurance on goods ^^ at and 
frbm \London to uny ports in tbe Baltic J^ The question tarna 
entirely upon the eflfeet of the construction to be i^ven to the 

BAitrr. Heence which was granted to the plaintiff, who is described 
therein as of^Xoit(foif| laerobant^ on belmlf of himself and other 
BrHuh or neutral aiercbants. The question is, whether thta 
Keence extends to protect the whole property, or only a part* 
UnquestionaUy it eaanot protect that part which is Rtusian^ 
thatdonntry bekig' then hostile. It was contended also, that it 
teaM not protect that part which was Hamburgh iproperiyj aa 
tkiAt country was to be regarded as not being in a stale of neutra* 
litywiAin tfiiB BMBaaiog of the licence, even ifshe were not to be 
jFfgardedas an eneaiy. The first question then is, wbethar the 
isaiitraet ^assurance was so entire as to be void in toto ob ac- 
eamit ofjeitfier of these abjections ; and seooodly^, whether. if 
nolnmd in tote, it will oover the interest of the Hamburghers^ 
ai^Uling within the deebription of neutral. As to the first quea« 
tiaa, woAink that the mere accidental circumstance of several 
peityoahliving employed one ooninM>n-agentj does notcommu- 
nfeate to the others the vice belonging to the property of ooe 
dfthe asBored ; but that <the oontraot may be distributed. - In 
Ihtt case there was no oomnson or joint interest in thowhole 
afther'propeity insnredtSubfiiistHig'in thodiflbront individuals, 
■or is there any fsnid. 'Had there been a partnership aoMHigst 
all the parties in Ihefeotife-cai^o, or even if aay consent.had 
baab given to thoenqplojMBeat' of one ootanoa agent, the ob- 

[ 106 ] JMiNMit might have bad a different effect ; bat as it jmmt. staads 
6n Ihe ftcts of this insurance, it must enore 4a point of legal 
aftot^ as ifilJiad been>effected by separate agents, and on di»- 
liact'pdlicias.^ • Aato thel second objectiafi^wo think that the 
Hamburgh interest was well covered by thispoliey. The word 
fliatrai^oooipnhends all subjects of all other states with which 
eolnmeroe is allowed to be carried on by existing orders of 
council, and against -whkafcatate#»tiier^ -has not. been- any de- 
daratimiof-war g^ act ^f .hostiUtya, w^ich oertaialy wfui the 
case of Hamburgh at the time of this insurance. We are of 
opiniein; therefore, under these eircumstances, that jadgment 
most be given for the plaintiff as to the British and Hamhwrgh 
propiertji and for the defendant as tothat part which waa 
Buitian. 
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M SLL18H and Another against Allnutt (a). nunsa^, 

AVv. nth. 

4 SSUMPSIT on a policy of assurance, dated the 7tb,of PoHcy of as- 
^iIjL ^t^ftcs/ 1810, lost or not lost, at and from GoUenbwfgh suranceon 
to the ship's port or ports of discharge in the BaliiCj with^ li« \^^^ q^ ^ 
berty to carry, use, and exchange simulated papers and clear* the ship's 
aoces, and to touch at all ports and places for any and all. par- ^j[^ f!^ 
poses, and to seek, join, and exchange convoys, warranted free gianui^ the 
from capture and seizure in the ship^s port or ports of discharge, fjkJ^^^'^^'^ 
upon goods and ship called the SuwarroWy beginmng tie adnen* r lof^i 
ture upon the said goods from the loading thereof aboard ilwMaid from Uie 
shipf and to continue until the ship arrived, and the goods were o^k"f^^?I 
discharged and safely landed at a premium of ten guineas JM* said ship: 
cent, to return 5/. per cent, on arrival. The dedaraition averred ^^? ^S^i^ 
that on the Sd of August 1810, the ship was in good safety at Dot cover 
GoUenburghy and divers goods of great value were then and goods loaded 
there loaded on board to be carried from thence upon tlie rior'port 
voyage in the policy mentioned and bound upon supli ypyi^^e, though they 
and then proceeded to aver the interest, and a loss by capture i^JTstate 
on the high seas. There were also eounts for ipooey paid, and in |rood 
had, and received, and on an account stated. Plfa, general w^jll^fo^* 
issue. effecting the 

At the trial before Lord Elknborough, C. J. at the Miiik^ Pa^^n?' f 
sex sittings after TViiit/y term, 1811, the Jury found a.^ipeeial mcmey ipto 
verdict, which stated in substance, as fiir as concerns ^tbe |Mne- ^^y^ fS^^^ 
sent question, as follows : : , dectrK * 

The policy was subscribed by the defendant at the premiuiB containing • 
stated in the declaration, and the defendant received* die fanieb TOUcvof as- 
^he goods intended to be covered by the policy, w^re loaded surance, and 
on board the ship at ChriUiansand in NoriDat/y for the voyi^e ^^^^ 
insured, and the ship in the prosecution of -such voyiige fu^ved only an ad- 
with the goods at Gotienburgh^ before the efibcting of the 5^^°^^ 
policy, and just befora effecting it, vi%. on the 8d of AugtM^ bat does not 
tlie goods not having been unloaded after die shipping thereof prelude the 
as aforesaid, were on board the ship, and together with the f^omJS^ 

pating his liability, beyond such payn^enft* for. goods which ;ir^ce not loaded accordisf 
to the terms of the policy. 

(J) this case wtsargaed at Scfjeaai* inn bcfat tho c omm B ac c WK Wt of 
last JSofter term, 
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Uttm thip were in good safety there, and no other goods were put on 
■— "^ board the vessel at Oottenburgh for the said voyage. The 
^^^^^ ^ip ^^^ goods were afterwards captured on the high seas in 
Allnutt. tde prosecution of her voyage ; of all which the defendant had 
notice. And the defendant paid into court gtneraUj/ in this 
' [] 106 j cause under the common rule of court for that purpose the 
sum of 31/. lO^. being the aitiount of the premium. The spe- 
cial verdict then found that the defendant did not undertake, 
&c« in manner and form as in the three last counts is alleged. 
But whether on the whole matter found he did undertake, &c. 
as in the first count is mentioned, &c. (in the usual form) and 
they assess the damages at S68/. lOi. besides costs, &c. And if 
upon the whole matter it shall appear to the Court that he did 
not undertake, ftc. (in the usual form.) 

Upon the argument two questions were made; first, whether 
the goods shipped at Christiansartd v^ere or were not covered 
by the policy, at and from Gottenburghj the usual blank for the 
place of shipment not having been filled up ; secondly, whether 
the defisndant was precluded from taking objection on the first 
question by having paid money into Court generally. 

Marryat for the plaintiffs, argued for the affirmative on both 
points, and upon the first he contended that it was enough that 
the goods were in a loaded state at Gottenburghj and distin* 
guished the cases of Robertson v. French (a), Homeyer v. 
Jjushington (&), and White v. Inglis (c), from the present inas- 
much as in those cases the blank was filled up, either with a 
place of loading, or with words of reference to the place 
whence the risk commenced. And as to Spitta v. Wood" 
fnatt(d)^ though he admitted it was against him, yet he said 
that it was a single case, and that the Court were not inclined 
to adopt it in Nonnen v. Reid{e). Upon the second point he 
[ 109 3 contended that the payment of money into court generally, was 
an admission by the defendant of his liability upon the con- 
tract alleged in every count, and operated as an estoppel 
against him, leaving only the quantum between the parties to 
be settled, which quantum the Jury had by their verdict ascer- 
tained ; and h^ referred to Bennett v. Francis (a). 
Abbott for the defendant, on the first point contended that 

(«)4Bast,lS0. (ft) 15 East, 46. (e) 

(ii 9 'ntnnt 416. (e) 16 SasI, 176. See also BeU v. i7«»Mfi, ibid. $49- 
. ^) tBos»aadPtiU.5MK 
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tb policy never attached, because the loading on board (he 1S13» 
raid ship, meant a loading at GoUenburgkj and he relied on *""""* 
SpUta V. Woodman^ where the Court felt obliged to yield to mgrnimi 
the same objection as now made, though it appeared that the Allmott. 
underwriter knew the goods were loaded at an antecedent 
port, so that the objection came in a more unfavourable shape 
tbao here, where it is not found that any such knowledge ex- 
isted. And he farther contended, that there was a fatal va« 
riance between the averment that the goods were loaded at 
Gottenburghj which was a material averment, and the finding 
of the jury; and he cited Le Guidon, cA.S. art, 1. and Hadg* 
son V. Richardson {b). Upon the other point he said, that 
though the payment into court amounted to an admission of 
the contract, it was like a payment on account, which would 
Bot preclude the party from disputing his farther liability, and 
could never estop the Court from deciding, upon verdict found, 
according to the legal efiect of the contract ; besides, here the 
payment being found to be the amount of the premium, was re- 
ferable to the common counts, and the jury bad so referred it^ 
by finding upon those counts for the defendant. 

Cur. adv4 vulL 
Lord Ellenbobough, C. J. on this day delivered the [ 110 j 
judgment of the Court in substance as follows : — after stating 
the priocipal parts of the declaration and special Verdict, his 
liordship continued : — This is a special verdict, found princi* 
pally for the purpose of deciding a question of construction^ 
arising on the words of the policy ; and the question is,«whether 
the words import that the goods were to be loaded at Gotten* 
^gh, or whether the policy will cover goods laden antece- 
dently, provided they were on board in a loaded state at 
Gottenburgh. As far as general reasoning and convenience, 
may govern our decision, we must suppose that the making a 
policy, to commence from the loading at a particular port, ia 
done in order to exclude the inconvenience of having to det^r^ 
nine whether a prior damage may not have arisen to the goods 
before the commencement of the risk intended to be insured. 
This inconvenience is excluded by specifying that the loading 
shall be at a particular port ; and the responsibility of the un- 
derwriter is thereby narrowed. If by the terms of this policj 
a had been simply on a voyage at and from GoUenburfh^ tte 

(I) I Black* R. iff. 
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1^13. adventure woiild have commenced from the loading at Stdiert* 
. .;.• . •,. iftfr^/i / ii'nd the subsequent words, beginning the adventure 

^^!^ from the loading thereof aboard the said ship, seem to have 

Allnuttp.' been introduced for the purpose of clearing up any doubt as 
to the risk, or rather, perhaps, for the purpose of making a 
more specific designation of its commencement. To construe 
the subsequent words ^^ from the loading, &c/^ to mean only 
the same thing as being loaded^ would be giving them no effect^ 
for that would be beginning the adventure at Gottcnburgh^ 
without regard to the loading. It seems, therefore, to be the 

[ III j probable construction, that the loading meant must be subset 
qnent to the ship's arrival at the port, and during the time she 
is at the port whence the voyage is to commence ; and then 
the words '^ and to continue," &e. will connect. If the word 
loading is to be understood in a grammatical sense, as descrip- 
tive of an act to be done, and not of the goods being in a 
loaded state, it can only be applied to one specijGc place, vit. 
where the cargo is to be taken on board ; whereas, if it is to 
be underiBtood as being loaded^ it will be descriptive of a load- 
ing at every place. The former is the more obvious and 
strictly grammatical construction. We are of opinion, after 
much consideration, that we shall not violate any rule of con- 
stfuction, by construing this policy according to the con- 
struction of Spitia v. Woodman^ which is the only case pre- 
cisely in point with the present. In all the other cases there 
Was a difference arising, either from the terms of the policy, as 
in Hotneyer v. Lushingiony where the words were *^ from the 
loading at the particular port (which port was expressly men- 
tioned), or where they were*' from the loading as aforesaid, or 
from the circumstances, as in Nonnen v. Kettlewell (a), where 
an unloading in part and reloading had taken place at the 
port. For these reasons we are of opinion against the plaintiff 
on this principal point. Another question arises on the effect 
of paying money into court generally. It is said, that*money 
having been paid into court generally, impliedly admits the 
dinse of action on every count. But we think, that it is only 
evidence from which a conclusion of fact may be drawn, but 
that this finding cannot be considered as an allegation of the 
htX. The effect of paying money into court, may depend on 

[ 112 ] ^^0 ^^nas of the rule under which it is paid in. How is the* 

1[s} 16 East, ne. 
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CooH to jodge of that eflect, if the rule be not set out ? and if Wl^ 
Bet out in temur, still it would be only evtdebee, and the JBtj 
Aoald have drawn the conclusion. It would not amoont to 
monrthanan admission^ that thepartgphad entered into the 
contract, still kavinj^ him at liberty to contend that he was met 
liable beyond the amount of such payment Tor goods which weie 
not laden according to the terms of the policy. We are of 
cpiMskm, therefore, on both points, for the defendant. 

Judgment fof dsfendant. 



KosTEB and Others^ Assignees of Swan^ (Bankrupt)^ 

against EksoH. STmiL 

ASSUMPSIT for money lent, money paid, money had and Where de- 
received, and on an account stated, upon promises made fendant*! in- 
to the bankrupt, and also to the assignees. Plea, general broken ef- 
iBSue, with a notice of set-off. At the trial before Baylet/^ Jl fected seye* 
at the Lancaster summer assizes, 181 S, a verdict was found for ^JS^{J|||^ 
the plaintiffs, damages S,750/. I9s. 9d.y subject to the opinioq some in the 
of the Ckiurt on the following case :— Sfnti^ 

The plaintiffs are the assignees of Swan^ who was an under* their own 
writer at lAverpooL The defendant and his partners, Alstoni^ C ''^ J 
Imlaj/^ and liodgtony . were insurance brokers at lAvcrpool in ^le^^me 
under the firm o(John Easan and Co* The course of dealing of their own 
between Swan and J. Easan and Co. was for the latter, when fj^'^^"*^^" 
they received orders for insurances from their correspondents^ their prind- 
to present policies to Swan for his signature, who thereupon P?^^^ . 
subscribed the same, and acknowledged tlie receipt of the j^^ot and on 

account of 
tiieir principalSffor which pMrincipals they acted under a dtf cr^ifr^coimraBlon, without the 
kaawtedfje of the underwriters $ held,Uiat in an action brou|[ht asainst the^ for premiunui 
by the assignee^ of one of the underwriters upon those policies,wno had b^ome Dankrupt, 
ine defen£nts might set off losses and returns due on all such of those j^Hcies as were 
Reeled in the name of their own firm, but not on such as were effectsd j[n the names of 
thAr prmcipals^ such losses and returns having become due on those policies^ before the 
time when the biOikmpt slopped payment, though they had nerer been adjusted by the 
Mlkniptt bat oaU by the other vnderwrilers, between the time of his l|pppuig payment 
and cemoiitliqg the act of bankruptcy'i on which adjustment the defend^iitB had givea 
fheir priaciipals credit for the amount. ^' . . < 
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181^1 )[)r6miuro8 on the policies, and J. Eason and Co. became fab 
1^ ' debtors for the premiums, and when they had funds in handrail 

minti has always been the case, paid the losses which occurred on 
^oN>. gyeh policies after they had been adjusted and signed off by 
Swan; and Swan had no other knowledge of the principals for 
whom the insurances were thus effected than the policies de- 
noted. Qn the 14th of Jannart/^ 1811, Swan informed J. 
Eason and Co. that he had a bill of exchange returned disr 
honoured, and that he did not feel himself authorized to sign 
off any farther losses ; and in fact he stopped payment and 
ceased to transact business on the 12th oK January^ and on the 
98th wrote to •/. Eason and Co., requesting a statement of hia 
underwriting account as early as convenient, stating that they 
would of course see the propriety of letting all pending losses, 
averages, and returns lie over for the present. On the 7th of 
May following he committed an act of bankruptcy, and on the 
11th a commission was taken out against him, and an assign* 
ment was made to the plaintiffs on the 6th of July. The 
balance due from J. Eason and Co. to the credit of Swan on 
the said underwriting account on the 14th of January, and also 
on the 7th of May ^ 1811, for premiums, for which this action 
is brought, amounted to 97501. I9s. Sd. ; at both which times 
J. Eason and Co. held nineteen policies of insurance, which 
r |]4 1 they as insurance brokers had procured to be effected, and 
which had been previously subscribed by Swan, in manner he* 
fore stated. Five of these policies were effected by J. Eason 
and Co., in the name and on the behalf of JB. A. Goldsmidt of 
London; four in the name and on the behalf of James Finlay 
and Co., who are partners in the firm of J*. Eason and Co., 
but J. Eason and Co. are not in partnership with James Fin* 
lay and Co., the firm of James Finlay and Co. comprising 
others than are in the firm of J*. Eason and Co. ; one in the 
name and on the account of Finlay, Hodgson, and Co., tho 
persons composing which firm are also partners in the firm of 
J. Eason and Co., but that latter firm are not fn partnership 
with Finlay, Hodgson, and Co. Three in the name and on 
the behalf of Eason, Alston, and Co., who are the same per-^ 
tons as constitute the firm of .7. Eason and Co., and who hold 
the tame shares in both concerns, J. Eason and Co. being ge- 
neral merchants, and also insurance brokers at Uverpool, and 
Eason, Alston^ and Co. being general merchants at Glasgom / 
but this fact was not known to Swan; two in the name of 
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J. EittOH and Co., but on the behalf of the aforesaid firm of 1813* 
EoioUf Alston^ and Co. ; three in the name of •/. Eason and j^^^^n 
Co^ and on the behalf of the aforesaid firm of James Fin' mgmimH 
lojf and Co.; and one in the name of .Z. Eason and Co. ^'^^^* 
and on the behalf of the aforesaid firm of Finlat/j Hodg' 
son^ and Co. Liosses on all these policies had occurred, and 
Fetoros bad become demandable in respect of Swanks subscrip- 
tion to the amount of 28921. I2s. Id. previously to the 18th of 
Jamuryj and these losses had been claimed by the assured from 
tie underwriters with the exception of two policies, but none 
of the losses or returns had been formally adjusted or signed C US ]] 
off by Swan or any of the underwriters. Between the 12th of 
Jmuioxy and the 7th of May a great number of the losses and 
returns were adjusted and signed off by the other underwriters 
on the policies, and after the 7th of May^ and before the com- 
mencement of this action, all the remaining losses and returns 
were adjusted and aigned off by them : but Swan did not ad- 
just or sign off any losses or returns whatever after the ISth of 
Januarys but was frequently present before the 7th of May^ 
when the other underwriters adjusted and signed off losses, 
and knew that they were so done. J. Eason and Co. guaranteed 
to their respective principals at the time of effecting the several 
policiea, but such guarantee was not known to the several un» 
derwriters, the due payment of all losses and returns on those 
policiea ; and they also from time to time, as such losses and re- 
Inma were adjusted and signed off by the other underwriters, 
gave their principals the assured credit for the amount of the 
lones and returns on the said several policiea under the afore- 
said guarantee, but they had no directions from Sican so to do. 
The defrndant insists in this action, which is to be considered 
as if it had been brought against all the partners of the firm of 
J. Eason and Co., upon a right to set off the amount of such 
losses and returns as were due from Swan before his bank" 
mptcy, and have been so settled by J. Eason and Co. with 
their principals. 

The question for (he opinion of the Court is. whether the 
plaintifi are entitled to recover all or any, and what part of 
the sum of 97S01. 19s. 2d. : if they are entitled to recover all 
or any part, the verdict to stand, or be entered up accordingly; 
if otherwise, a nonsuit to be entered. 

. This case, was argued in . last Trinity term by Liitkdale for f 116 ] 
the plaintiflb, and Scarlett for the defendant. For the defend- 
YoL.II. . G 
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181S. ant the cases of Chr&ve v. Dubois (a), Bixe v. Dichwm (6), 
WienhoU v. Roberts (c), were relied on ; and for the plaii 
a distinction was taken between those cases and the prei 
tiz. that there it did not appear that the del credere commU 
was unknown to the underwriters ; and it was also said) 
at all events they only applied to those policies effected in 
names of t/. JEn^oit and Co., and that in the two latter € 
the losses appeared to have been adjusted. Shee v. Clarksot 
was also cited. Cur. adv. ' 

Lord Ellen BOROUGH) C. J. on this day delivered the ji 
ment of the Court as follows : — 

This was an actbn to recover the sum of S750/. 19s. 2d 
premiums of insurance, and the question was, whether the 
/endant was entitled under the clause relating to mutual oi 
in 5 Oeo. 2. c. 90. s. 28. to deduct for losses upon certain 
licies underwritten by Ssmui. Sztan was an onderwriter, 
the house of Eason and Co. (in which 4he defendant w 
partner) were insurance brokers, and it was from the houi 
Mason and Co. that the sum of 2750/. 19s. 2d. was 
There were nineteen policies upon which the right to 
off was claimed, and of these five were efiected in the d 
and on the account of B. A. Ooldsmidiy four in 
name and on the account of James Finlay and Co., 
in the name and on the account of FiMlay^ Hodg 
and Co.) three in the name and on the account of Et 
[ 1 17 J Alston and Co., tmo in the name and on the account of J 
Eason and Co.) and^iir in the name o{John Eason and ( 
but as to three of those four on the account of James Fh 
and Co., and as to the fourth of them on the account of Fm 
JBfodgsonj and Co. The firms of Eason^ Alstony and Co., 
of Join Eason and Co., are composed of the same persons, 
they trade in the former name at Otasgom^ and in the latte 
Idverpool; some of the members of those firms, but not all, 
ako partners in the houses oS James Finlay and Co., and j 
lajf^ Hodgson^ and Co., but there are also persons in the Ih 
of Jmmes Finlay and Co., who do not belong to the firm 
Easos^ Atsion and Co., or oSJokn Eason and Co. Of thi 
policies therefore five are m the name and on tiie accoun 
t^ hoose firom which the premMnna are dae; four more ai 
the name of that house, but not on ils account; and the rem 
ten are neither in die name ner on the accoiiBt of 
(•)iT.R.iit. (i)iMLsea. 

(e) t Onp. If • P. C. see. {fi\%lM^tM. 
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koine. Swon never adjusted or signed off any of the claims 1813. 

opoB tbese policieg, and from the embarrassed state of his cir- Ji 

cumstanees he avowedly declined it ; but the house of Eason agmmt 
uA Co. at tlie time of effecting those policies which were not £ason. 
MtlieirowB account guaranteed to the parties interested the 
due payment of all losses and returns, and upon the ground of 
timt guarantee they insist that they have the same right of set- 
off upon those policies as they have upon the policies which 
were in their own name, and for their own account* The 
right of set-off upon the policies in their own names and for 
their own account was conceded upon the argument, and after 
the cate of GVore and Duboisy and Bize and Dickason^ in 1st 
Term Reports^ which have been so long acted upon as the law 
upoB this subject, we think rightly; but the right upon the [1 18 3 
other policies was disputed. The 6th of Geo. II. c. SO. s. 98. 
gives the right of set-off where there has been ^' mutual credit 
prea by the bankrupt and any other person, or mutual debts 
between the bankrupt and any other person ;" and as credit 
wu undoubtedly given in this case by Swan to Eason and Co. 
fw the premiums, the question is whether upon any of these 
policies it can properly be said that credit has been given by 
Easan and Co. to Swan; and we think there is a difference in 
thie respect between the four policies effected in the names of 
Eatom and Co. on the account of other persons, and the ten 
which were not effected in their names. Upon the four Eason 
and Co. could maintain an action in their own names, if they 
had a lien upon the policies ; or if they had paid their princi- 
pals, they could in their own names, and on their own account, 
and without any control from the principals, enforce payment ; 
and by subscribing to a policy in their own names, Svoan had 
ooueoted that they should be at liberty to stand in the cha- 
racter and situation of principals, that in case of loss they 
sbodd be entitled to act in all respects as his creditors, and 
that they should be considered as giving him credit upon the 
poKey at their own risk, and on their own account. Upon the 
ether policies, the ten, Eagon and Co. could not sue in their 
own names ; they can in no event, though they may have a 
lien upon the policies, or though they may pay their principals, 
bring atty actiiHi but in the name of their principals. Swan has 
not tonseated that they sfabuld in any case be entitled to stand 
asprioGipalB, or to be treated as the ^editors, nor has he ever 
agreed that they should be'considered as giving him credit at 

G2 
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1813. their own risk and on their own account. Their guaranteeing 

his solvency to the assured on those policies is a transaction to 

'^Si which he is wholly a stranger, and from signing the policies in 
Eason. |]ie names of the assured to them as brokers he has not autho- 
rized Eason and Co. the brokers, by means of such their gua- 
rantee given by them to the aspired, (of which he was not 
privy) to claim and exercise the rights of principals as against 
him. In Grove v. Dubois, 1 T. R. 112., and Bizc v. Dicka- 
son, 1 T. R. 285. already mentioned, and which are the only 
cases in favour of the set-off on account of losses, the policies 
upon which the right to set-off was claimed, were all in the 
names, not of the persons interested, but of the broker who 
claimed the right of set-off. Those cases therefore, though 
authorities in point in this case in lavour of the defendant as to 
the four policies, are no authorities as to the other ten ; and as to 
those ten, we are of opinion, upon the principle of there being 
a want of mutuality of credit between the parties, that the 8et« 
off cannot be supported. The amount of the loss and returni 
upon the nine policies upon which we think the set-off allow- 
able is 580/. 14^. Id. This reduees the debt to 2170/. 4«. Id^ 
and for that sum the verdict for the plaintiff must stand. 

Another answer to the claim as to the ten policies is this, — 
that it does not appear that the house of Eason and Co. have 
paid their principals, though they have given them credit foi 
these losses and returns ; and if they have not paid them, the 
allowance of this claim may either interfere with the rights ol 
such principals, or may leave Swanks estate exposed to a farther 
claim from those principals. Suppose the house of Eason and 
[ 180 ] Co. to become insolvent and unable to satisfy their guarantees, 
if the allowance of this set-off were to take away from the prin- 
cipals the right of claiming upon Swan's estate, it would be 
doing clear injustice to the principals, who ought to have the 
power of looking to Svoan as their principal debtor, as well ai 
to Eason and Co., the guarantees for his solvency ; and if the 
allowance of this set-off were not to take away from the princi- 
pals the right of claiming upon Swan's estate, it would be 
great injustice to Swan's estate ; because in that case it wouU 
be liable to pay the principals a dividend, after having made 
Eason and Co. a payment to the extent of the whoto demand. 

Judgment for the plaintifls for SllOL Am. Id. (aj 

(0) See IWJwr v. Smm^ 16 Jkst 38S. sad Cwmmimg v. Fsrm^r 
lJI.ft8. 494 
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Cranley against Hillary. Jrlir'uth 

ACTION by the plaintiff as surviving partner of J. Bald- ^^«« pj*"»- 
zrin on a bill of exchange for 498/. 3s. drawn on the de- er of a^iiSof ' 
feadant by the plaintiff and his deceased partner, to their own exchange ac- 
orderi and accepted by him. At the trial before Lord Ellen- f^^/^^ 
harcmgk^ C. J. at the London sittings pifler last term, the agreed with 
defence was, that on the 28tb of Maj^j I81«, before the bill J^^YSs^S^ 
became due, the defendant being under embarrassed cir- ditontouke 
cnmstances, called a meeting of his creditors, at which a reso- ^composiHoa 
lotion was entered into by them, and signed by the plaintiff pound to be 
ior himself and partner, to accept 8s. in the pound upon C'^' 1 
the amount of their respective debts by two instalments on the ^^l"*^^ ^^ 

* '' , promissorr 

Ist of September and Slst of December following, to be secured notes to be 
by promissory notes to be given by the defendant, the same p^? ^J ^^ 
being guaranteed by Fraxer and Co. payable on the above able on day» 
days ; and that the defendant should assign to the creditors ff^^l"*^ ^"f 
certain debts mentioned in the said resolution, upon which the antfhoaldM- 



creditors should execute a general release. In pursuance of ^igi^.totbe 

this resolution it was proved, that the assignment was executed ^^ debL?*^' 

by the defendant *, and all the other creditors, except the plain- upon wbich 

iiS and his partner, received their composition, and executed ex^ute a!re- 

m general release, and the plaintiff might have received his pro* neral release ; 

mnssory notes if he had applied for them, but there was no ra- *"** ^^ •*" 

dence thai the defendant had given or tendered them to the plain- executed, and 

#y, or thai the laUer had ever applied for them. His Lordship *!* *^>c c«^ ' 

^ •• ^ ^^ '.^A xt X At _ __ 1 ^ ?_ *?/!• ciiioro except 



of opinion under these circumstances that the plaintiff was plaintiff re- 
entitled to recover^ but upon being referred to the case of ceived their 
Boothbey v. Sowden (a), gave leave to the defendant to move ; and^^Mccuted 
whereupon Topping now moved for a new trial, and referred the release, 
more particularly to that case ; which he said was an agree- ^"gif/ h'^ve^ 
■lent very similar to the present, being entered into with the received his 

promissory 
if he had applied for them, but it did not appear that defendant had ever tendered 
to plaintiff, or that he had ever applied for them ^ and the plaintiff afterwards, 
after tba days of payment of the promissory note^ had expired, sued the defendant 
OB tlM bill of cxchanf^e : held that he was not precluded by the agreement from 

neoveriog. 

« 

(a) 3 Camp. N. P.C. 175. 
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1813. plaintiffs and the rest of the creditors of the defendant to 

his notes by way of composition for their debts : and ] 

ogttM Ellenboroughj after stating that there was a sufficient consi 
Hillary, ation for such agreement, said, ^^ If the plaintifi^s could i 
that the defendant had refused to give them the notes ace 
ing to the terms of the agreement, they might be remitti 
their original remedy, but that remedy is suspended Ir 
[ 12? J agreement unless an infraction of the agreement on the pa 
the defendant is proved." He contended that here no infra 
was proved ; on the contrary it appeared that the notes 
ready for the plaintiff, who might have received them upoi 
plying for them : but he never did make application. 1 
was therefore nothing like an infraction, unless the defend 
not having gone and tendered the notes amounted to suck 
Lord Ellekbokou6h,C. J. The rule is, that the pi 
to be diadMurged is bound to do the act, which is to disci 
him, and not the other party. If the defendant had ofiere 
notes at the time of action brought, it might have been a gr 
for staying the proceedings. As to Boothbey v. Somdenj 
not know bow fiir this point was distinctly made in that < 
but if any Aing incorrect was there laid down, there is no 
son why we should adhere to it now. Perhaps, however, 
is th^e laid down may be right, as it applied to the fiu 
that case. 

Batlit, J. The note, it appears, ought to have 
paid at the end of the year 1812 ; and this declaration wa 
delivered until Hilary term following, after the period of 
dit had elapsed. 

Dampibr, J. It is laid down by Littletan (a), that th 
ligor of a bond conditioned for the payment of money at a 
ticular day is bound to seek the obligee, if he be in Eng 
[ 183 1 and at the set day to tender bim the money, otherwise he 
forfeit the bond. So in this case, the defendant was to gii 
notes, and therefore to go with them to the plaintiff, ai 
was not to go to the defendant. Suppose the conditioi 
been to pay a sum of money, I apprehend the defendant 
have sought out the party in order to pay it. 

Per Curiam^ Rule ref 

(«) Sect 340. 
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Bryant against Withers. ^^^ith. 

TRESPASS for taking and carrying away the plaintiff's ^ ^^^ [<>r 
goods ; pleas, not guilty ; secondly, as to the taking^ &c. doe to a cre- 
jtutifying under an act of parliament made in the I3th of Elix. ^}^^ ^^ ^^ 
intituled « an act touching orders for bankrupts ;'' thirdly, SlSSk-" 
jutiiying under a certain act of parliament made in ihefitst ruptcyiscom- 
yer of the reign of King James the First, intituled « an act ^^^ N^^ 
6r the better relief of creditors against such as shall become ficitottosup- 
baakrupts ;'' fourthly, under a certain act of parliament made P^'^^^ ^^™' 
is the second year of the reign of King James the First, inti- minst him, 
tilled (as before). Replication to the first plea, similiter. To ^^^jt^' 
the second, that the trespasses were committed by the defend- before peti- 
ant, under and by virtue of a commission of bankruptcy before tio nng for 
that time awarded and issued against the plaintiff, dated the ,;oq^ ^™cr^ 
l7th of Aug. 1810, and alleged to be grounded on (among ditor obtains 
odier statutes) tiie statutes in the second, third, and last pleas {jl^^bHn 
mentioned, and that such commission was awarded and issued for a sum of 
upon the petition of one W. Stewart^ before then a creditor of "J**"?)^ *"" - 
the plaintiff, under which commission the plaintiff was declared r \2i^ i 
a bankrupt, upon an act of bankruptcy alleged to have been debt ; and the 
committed by lying in prison two months, &c. from the 11th of *n order"to 
Aprils 1807, and that in order to obtain the commission on the obtain the 
ISth of /ir/j^, 1810, the said Stewart, the petitioning creditor,' ^''^"1'?^ 
made affidavit in writing, that the plaintiff was then indebted affidaytt of 
to him in the sum of lOOLfor money lent and advanced by him ^^^^'^''^ 
to the phtmtiff, and that the commission was awarded and a bankrupt 
issoed on the said affidavit^ and that after the committing by the cannot be ^ 
^\n\\S o/the act on which he was declared a bankrupt as afore- Sn^tion "* 
said) and tfcfore the time of making the affidavit^ to wit, in brought by 
trinity term in the SOth year of the kwig, the said Stewart re- th^vdidUy 
covered judgment in this court against the plaintiff for 1056/.- ofthecom- 
for his damages in an action upon promises,- which judgment IH^d'^Drio 
was Eigned on the 6ih of July in the 50th year aforesaid^ tfnd act of bank- 
that t^ said Slim of 100/., i» which the said Ste^rt by his af- ^^^^^^^^''^ f 
if&viu swore that tie plaintiff was indebted to him, was in- titionine cre- 
doM in tBii' damages for which' the judgment was" i^eaOiTeredy ditor;8debt 

thu tUbe t& siipifiMFt a oomnmsien^^ n order to deftat tUe siMlstltig cdmiMisi^n. 
the sGttofe wnmn' in the statute bbok under the year stcundo ftutgd prima) Jae. l. 
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181 3. and was part of the sum of 1056/.| and at the time of makih 

_ the affidavit, was not but had ceased to be a debt /or mone 

Bryant • •f ' 

agaimt I^Tit and advanced^ or a simple contract debt, and was merge 
WiTHBRt. jn Qnj extinguished by the judgment, and was a debt of n 
cord. The plea (hen negatived, that the plaintiff at the time i 
making the affidavit, or of awarding or issuing the commissioi 
or at anj time since, was indebted to Stewart^ except c 
the judgment, and that the judgment was still in fo 
force, &c« 

Replication to the third plea, that long before the time 

awarding and issuing the commission of bankruptcy, and lof 

[ 125 3 before the contracting the debt to Stewart upon which tl 

commission was granted, to wit, on the SOth of August in tl 

year 1806, he the plaintiff was a prisoner for debt, and detains 

as such, in the custody of the warden of the Fleets and lay 

prison upon such detention for two months and more, to w 

until and upon the ISth day of Novembery in the year last afoi 

said, and that at and during the time of such detention, he w 

a trader, and was indebted to one Flight in the sum of 10( 

and upwards, for a just and true debt then and still due ai 

owing from him the plaintiff, and that the same was a go 

and sufficient petitioning creditor's debt, to support a comm 

sion of bankruptcy against him, and that he by so lying in p 

son committed an act of bankruptcy, and might have been fou 

and declared a bankrupt, and that Stewart^ at the time the dc 

was contracted to him on which he grounded his petition I 

the commission of bankruptcy, and at the time he made the 

^davit, and petitioned for the commission, had notice that \ 

plaintiff had committed such prior act of bankruptcy, and 

the other premises as aforesaid. 

Replication to the last plea, that after the plaintiff had co 
roitted such act of bankruptcy as lastmentioned, and at 
Stewart had notice of it, and before the awarding and issu: 
of the said commission, the plaintiff became and was indeb 
to Stewart in divers large sums of money, amounting to S7( 
and did at divers periods pay to, and Stewart with full knc 
ledge of such act of bankruptcj, received of the plaintiff div 
sums of money amounting to 9000/. part of the 3700/^ i 
afterwards in Hilary term, in the 48th of the king implea( 
the plaintiff in thid court* for the residue, and in Trinitjf tei 
[ 126 ] in the SOth year of the king, recovered against the plaii 
1056/. for his damages in the said action, which judgmen 
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tbe time of the awarding and issning the coromifwion was and 181 3. 
is in full force and effect, and that the sum of 100/. me.ntioned J""""" 
in the affidavit, was and is included in the sum of 1056/. so se* a^mpui 
cored by the said judgment, and was a debt which might have ^^^rnusRs. 
been proved under the commission, and that Stewart^ after the 
recovery of the said judgment, and whilst the same was in full 
force, to wit, on the 13th day of July^ in the year I8I0, exhi- 
bited his petition for the purpose of obtaining a commission of 
bankruptcy against the plaintiff; and that upon such petition 
a commission was awarded and issued on the 17th of August 
1810, against the plaintiff; and that Stewart did not, before he 
exhibited such petition and caused such commission to be 
awarded and issued against the plaintiff, relinquish the said 
action. 

To these replications the defendant demurred, and assigned 
for causes, that it was not nor is competent to the plaintiff to 
set op or allege an act of bankruptcy, committed by him prior 
to that, or to the contracting of the debt upon^which the sub- 
niting commission of bankruptcy against him was applied for 
and issued, or to take advantage of any such prior act of bank« 
niptcy, to invalidate the same commission ; and also that the 
plaintiff hath not averred or shewn, that any sufficient petition- 
ing creditor's debt to ground a commission of bankruptcy ex- 
isted before, and at the time of the act of bankruptcy by him 
alleged to have been committed before that upon which the 
subsisting commission was awarded and issued, and also for 
that the same replications are, and each of them is, in various [ 197 J 
other respects uncertain, informal, and insufficient, See. 

Abbottj in support of the demurrer, contended that all the 
replications were bad. He said that the gist of the first replica- 
cation was this, that inasmuch as the^ affidavit on which the 
commission was obtained was an affidavit of debt for money 
lent, and inasmuch as the simple-contract debt for money lent 
Ittd, at the time when that affidavit was made, become a debt 
of a higher nature by the operation of the judgment, therefore 
^ affidavit was insufficient in fact. But to this it may be 
answered, that the 5 Geo. 2. c.SO. s. 23. which requires the 
affidavit is merely directory (a). And, besides, it was compe- 
tent to the petitioning creditor to proceed on the debt as it 
stood at the time of the bankruptcy, notwithstanding the sub- 
lequent judgment Thus, in Ambrose v. Clendon (b)^ A. 

(s) See JSrOI v. UtOs^ % N. R. 106. (») 8 Str, 104S. 
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1813. had 100/. owing on simple contract before an act of bank* 

rnptcy, and one was afterwards secretly committed, 6nd then a 

agttimt bond was taken ; and Lord Hardwiche held, that this did Ro4 

Withers. gQ fm* extinguish the simple contract, as to deprive the creditor 
of petitioning for a commission. And he said (r), ^ The only 
question is, whether there was a debt subsisting sufficient to 
support the commission, and not of what effect the acceptance 
of the bond is with regard to the bankrupt himself. The reason 
why it is an extinguishment with regard to the party is became 
the bond is a debt of a higher nature ; but in this proceedings 
both debts are the same." As to the second replicatioti, the 

[ 1S8 ] substance, however informally it may be pleaded, is, that the 
plaintiff had committed an act of bankruptcy prior to the peti- 
tioning creditor's debt, and that there was a sufficient debt to 
support a commission on that prior act. But the answer ta 
this is, that though this objection might well lie in the rnovtha 
of others, it is not competent to the bankrupt to make it : &e 
cannot defeat his commission by setting up a prior act of bank- 
ruptcy. This was decided in Donovan v. Duff (a) ^ where 
Lord Eltenbormghj C. J. notices that ft had been so ruled by 
Lord Loughborough; and Lord Kenyon held the same in 
Mercer v. JVise (b). And this point, to a certain extent, wa9 
considered in Hex v. Bullock (c) ; for there evidence was given 
of a prior act of baokroptcy, though none was tendered of the 
existence of a debt on which a commission might have been 
issued ; but Heathy J. said if it had been teirdered, it would not 
have been received ; and upon the petition of Bullock to super- 
sede his commission, the Lord Chancellor, though he dis- 
missed it on another ground, said that he had conversed with 
many of the Judges, and they thoughf that it was not compe- 
tent for the bankrupt to avail hhnself of his prior act of bank*' 
ruptcy. Upon the last replication the objection is, that Stewart 
ought to have relinquished his action before he petitioned for 
the commission ; which objection is fomided on a mistaken con- 
struction of the 49 G. 3. c. ISh s. 14. ; for that clause only 
disables a creditor, who hasr brought an action agsrinst any 
bankrupt in respect of any deuamf which might have been 
proved under the commission, from proving' ufider the comttkfs* 

[ 189 ] sion, without relinquishing hk action t but it sf&ki only of 

(c) Ca. temp. Hardw. 86S. («) 9 East 9l. 

(») tkf.W.V.C SSI. (<^ iXSHIt 7«r 
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proving; which is very distinct from petitioniog ; the statute 1815. 
therefore does not apply. — — 

Bryant 

Bolroydj contra^ admitted that the gist of the first replica* agahut 
tion had been correctly stated on the other side : bat he denied ^ithbb9. 
that the answer given to it, namely, that the statute was only • 
directory, was sufficient; because this was not a mere ob« 
jectioo of form to the affidavit, but of substance to the want of 
a good petitioning creditor's debt. To give validity to a com- 
mission, it must appear that there was a petitioning creditor's 
debt subsisting at the time of the act of bankruptcy (a), whereas 
here, if the simple contract debt was extinguished by the judg- 
ment, it is as if the debt had never existed ; and so the affi- 
davit is not founded in fact; and it cannot be referred to the 
judgment debt, because a subsequent act of bankruptcy will 
then be wanting. Therefore it is no answer to say that the 
statute is only directory. But Ambrose v. Clendon has been 
relied on ; and it is true that in that case it was considered 
that thongh a bond had been given, the simple contract debt 
was still subsisting to support a commission ; that case, how* 
ever, affords this distinction, that the bond was the voluntary 
act of the party, and the creditor taking it might avoid the 
bond, and resort back to his prior debt ; but here he cannot 
avoid the judgment which is awarded by the Court. Upon 
the second replication, instead of supporting it, he took an ex- 
ception to the plea, (which exception he said was either good 
against this plea, or mutatis mutandis against the last, for one 
or other of them must be bad) vix. that it justified under stat. [ 130 ] 
1st. instead of 2d Jac. 1 . In the statute book it is written 
under the year seeundo (vulgo prima) j and although it ap- 
pears that the parliament was begun and holden on the 19th 
of Marchy in the first year of the reign of the king, that was 
witbin a few days of the end of the first year, queen Eli%. 
having died on tiie 21th of March preceding ; and it also ap- 
pears that it was continued until the 7th of July 1604, and 
then prorogued until the 7th of February foUowing ; both 
wbich latter dates weie clearly in the second year of the kin|^. 
And as to the replication to the last plea^ he contended, that 
if a par^ cannot piove bis debt under a commission without 
relinquiahing his action, he amnot ex consequenti sue out a 
commission upon his debt without doing the same. And he 

(s) See Doe v. BovkoUy 8 Esp: N. P. C. 597. 

i 
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compared it to the case of a creditor who has taken his deblor 
in execution upon a judgment, who cannot afterwards sue out 
a commission on the same debt, (a) 

Abbott J in reply to the exception taken to the pleas, admitted 
that one of the two last pleas could not be sustained, but con« 
tended that the objection rather went to the last, because as 
it appeared that the parliament was begun in the first year of 
the king, and as there was nothing to denote the precise day 
on which the statute passed, whether before or after the ad- 
journment or prorogation, the rule of law must apply that all 
enactments relate to the first day of holding the parliament ; 
and therefore the statute was properly described as of the 
first year. 

The Court disposed of these several points as they occurred 
in the course of the argument. Upon the first. Lord Etten' 
boroughj C. J. said, that he did not find that Lord Hard' 
wicke^n judgment in Ambrose y. Clendon proceeded on any 
such distinction as that taken by Holrot/d^ but it was founded 
on this, that although the bond was an extinguishment with 
regard to the bankrupt himself, because it was a debt of a 
higher nature, yet, in the proceeding under a commission of 
bankruptcy, both debts were the same ; or, in other words, in 
bankruptcy the creditors all come in pari passu. And he asked 
whether this was really and truly less a debt for money lent,^ 
because it had, to certain intents'^ been changed by the judg- 
ment Still it might be for money lent, though for the better 
securing the money the creditor had obtained a judgment. 
Upon the second point, the Court agreed with Donovan ▼. 
JDuff ^nd the other cases; and Itovd Ellenboroughy C. J. said 
that he should hare thought it better if it had not been de- 
cided that proof of a prior act of bankruptcy should ever 
overset an existing commission ; but if it were permitted to 
the bankrupt himself to use this means of doing it, the most 
remote act of bankruptcy and debt, for none but the bankrupt 
could ava^ himself of the statute of limitations, might be set 
up for this purpose, which would be highly mischievous ; and 
Bay ley ^ J. observed, that a collusion between the bankrupt 
and any one creditor might protect the bankrupt firom any 
commisBion whatever. And D^impter, J. added, that the ground* 
on whicb it was originally decided, that a prior act of bank- 



(a) See (^hCH v. Cmintiif *«», s T, B. 183. 
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ruptcy should upset an existing commission, namelyi that the 1815* 
party who had committed it was no longer a trader, was very ^ 
*tedmical. Upon the objection taken to the pleas, the Court mgainat 
agreed that the act of parliament related to the first day of the J!^'7m*V 
parliament, it not being otherwise provided in the act itself (ii)j >- ' 

and as that day appeared to be in the 1st year of the reign of 
king James, therefore the last plea was ill ; and this made it 
unnecessary to consider of the exception taken to the replica- 
tion to that plea. 

_ m f 

Judgment for the defendant on the two 
first replications, and for the plaintiff 
on the last plea. 

(c) See 4 Inst. 25. 



The King against The Inhabitants of West Cramore. s^turiajf, 

ON appeal against an order of two justices for the removal Renting a 
of William Norris^ his wife, and children, from the pa- 5f **iV""Jf 
rish otMonckton Deverell in the county of JViUsy to the parish Ihq^ at so 
of West Cramore in the county of Somerset^ the Court of muiJhperlug, 
Quarter Sessions confirmed the order, subject to the opinion |^of pUnt- 
of this Court on the following case : n^ poUtocs, 

A settlement in the parish of West Cramore was proved by J^J!!^J!m^^ 
the respondents, subsequently to which the pauper rented a to take Oie 
house at Monckton Deverell^ of the value of 3/. per annum, i?"i®!j*"* 
and occupied and resided in it for four years. During one ready plough- 
year of his tenancy, he rented of one Rossiter 136 lugs of land, ^ j!^'°^V 
at Monckion Deverell^ at the rate of 9J. per lug, amounting to when he en- 
tbe 8um of 5/. Ss. for the purpose of planting potatoes. He C 1^ 3 
also, at the same time, rented of one Maish 58 lugs, at Hill !f ^ upon it, 

•^ ' , ^ ' it was quite 

Deverell^ an adjoining parish, at the. same rate of 9d. per lug, prepared, was 
amounting to 9/. is. 9d. These rentings together amounted ^®'^. ^^^^ 
to 10/. 6t. 9d. The pauper agreed to take the land o{ Rossiter Imii of ^ 
ready ploughed and manured ; and when he took it the ploughing l^^l value, 
and mamning was begun^ but notjinished^ but when he entered ^^^^bj^' 

beingplough- 
ed and mamired by the landlord, although when the pauper tsok it the ploughing and 
aarini was begun, but nstjtnhhsd. 
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1815. upon it, it was quite prepared. At the time of planting, he 

"""^ ' followed Rossiter to plough, and planted the potatoes himself^ 

againii whlch Were afterwards covered in by the plough. The agree- 

The inhrflit- ^^^^ with MaUh was similar to that with Rossiter; and when 

■ntt of . , 

West Cra- the pauper took and jentered Maish*s land, it was ready 
MORE. ploughed and manured. The potatoes were planted in the 
samfe manner as before statied. The two pieces of land toge- 
ther, without being ploughed and manured, were worth about 
2L 8s. per annum, but being ploughed and manured were 
worth what the pauper paid for them. The pauper took the 
two pieces of land in the spring fdr hoe crop, and he planted 
he potatoes in May^ and took the crop out in November. 

Gazelee and Moore^ in support of the order of sessions, 
stated, that this case had been reserved before Rex v. Ring* 
zDood(a) was decided; but they attempted to distinguish it 
from that case, because there the land had been dug by the 
landlord before the letting ; whereas he^e it is found that the 
ploughing and manuring was not completed when the pauper 
r ]34 1 took the land of Rossiter. And they cited the words of JLe 
Bkme^ J .J in Rex v. Ringwoodj << That the value of the tene« 
ment increased by the labour bestowed upon it after the 
letting, cannot be taken into the account/* And they said 
that this was nothing more than an agreement to take the 
land, and employ the landlord to improve its value. If, in- 
stead of the landlord, the pauper had employed labourers for 
that purpose, surely it would not have conferred a settlement. 

Lord Ellenborough, C. J. The pauper agreed to take a 
tenement, which should be of a certain value ; and at the time 
when he entered on it, it was of that value ; for the ploughing 
and roanuringwere then finished. 

Lb Blanc, J. The distinction endeavoured to be made 
does not vary the case ; and it does not appear that any precise 
ram was agreed to be paid for the labour. The observation 
alluded to from Rex v. Ringvoood must be taken with reference 
to the case then before the Court, and to the context where it 
is fouady rather tium as a general observation, or applicable to 
offliis 



»:. 



Order of sessions quashed. 
CoAerd was to have opposed the order. 

(0) 1 M. and S. 381. 
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The King against The Inhabitante of RiecHEncR. yUl^i^ 

TWOjogtices, by their order, removed JRobert Sallhous€j Where anap- 
his wife and children, from Ribchester to Church, both ^^S^H'^ 
m the county o{ Lancaster. The sessions, on appeal, quashed slept at his 
tke order, subject to the opinion of this Court upon the fol- "^5"^ ^^ 

lowing case :~ at weekly ' 

The pauper, R. Salthouscy when of the age of 17, or there- ^"^^ T®"** 
aboqts, was bound apprentice by indenture, dated the 8d of knowledge, 
Ninember, 1790, tp Messrs. Peel and Co. block or calico onSaturOa^t 
print cutters, for the term of six years, Peel and Co. by the to H., aS^* 
iadenture covenanting (amongst other things) to pay the sleot there, 
pasper six shillings weekly, during the term. These inden- ^ hi^woill^ 
tures were proved to have been executed by the pauper and oq Monda^t^ 
hia mother, but no evidence was given of their having been ceiy^J^'®" 
eiecuted by Peel and Co. The pauper, during the first two them, and on 
yw9 of bis term, served Peel and Co., and slept in the town- ^ffeSJUJ^ 
Aif oS JRibekester. After the end of that period, he was sent before Skrove 
by his mastery to work for them in the township of Churchy and ^'^^\ 
he accordingly worked in the works of his masters in Churchy nightlLfore 
sad slept there, except on Saturday and Sunday nights, when slept at c.)re 
he went to tleup at his mother^s in RibehesteVj and returned oif^ ^^^ ^^ 
the Mmkdt^* Eleven other apprentices left the works at never retum- 
Clmrdi 00 Sahirdayy and returned on Monday^ which the ^e^^J^ 
BMstefs, Peel aad Co., kaew, and it waa the usual custom for and slept that 
the apprentices to do so. The pauper continued to work and f °^^ ^!^. 
deep in thia maaaer, fer the term of two years longer, at the at R.So%on 



tad of which time be ealered into an agreement with one (] 1^6 1 
Wfdmky ei Sihtheaer^ for five meals in each week, for om ^"^1^0^ 
diiUieg ajid eight-pence a week> and he accordingly went f^r^^, had 
evar; Saimrday aigbt 4o W^lmikyi^s house in Sibchestery an4 ^^^ formed 
iretaraed to the works ia Churcihf aad slept there, cpccept upon ^t toretnra) 
the Sahtrday and Sttndti^ Bif^% aa befoare. The pauper cma- nor had he 
tiiued tA reside and sleep ia the i»anaer last aieationed for a ^^^ c^jdhe' 
quarter of a year, uatil the S^twrd^y before Skravc Tueaiay^ fix the time 
1795, when he received bis pay, and never returned again to J^^^n^^ 

to return t hcMtethis^aettlemealwasal C, his service hawag ended on his qaitthHi^ 
on Siteiniffy • 
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181 S. the service of bis masters; having on the night before this 
- — Saturday slept in the works at Church. The pauper, when 
agaM asked whether, when he quitted the works on the said Saiur* 
The IvikMt- Jay^ Jie bad determined not to return again, said that he could 
RncHssTBs* not say that he did determine not to return, but that it seemed 
be did not return. When asked whether on quitting Messrs. 
Peek' works in Churchy for the last time on the Saturdaj/ 
afternoon, he had formed any intention not to return, be an« 
swered that be had not — ^being asked the said question as to 
Sundat/j he made the same answer ; and further said, that be 
could not fix upon any particular point of time when he deter- 
mined not to return. The pauper slept at fVahnsley^ in 
Ribchesterj on the Saturday night, and for the whole of the 
succeeding week, and then hired himself into another em- 
ployment. 

Holroyd and Starkie, in support of the order of sessions, 
contended that the pauper continued in the service under the 
indentures up to the Monday morning when he actually left 
it, or at least over the Saturday night, at which time he had 
not anj intention of quitting it ; and, therefore, his sleeping at 
• [ 1^ J mtchester on the Saturday night, was under the indentures, 
and entitled him to a settlement there. This, they said, was 
not like Rex v. Smarden (a), and .ffej: v. Barmhy (6), a casual 
lodging of the apprentice at Ribchesterj but was referable to 
the apprenticeship, because the case states that it was in the 
usual course, and with the masters* knowledge, for the ap- 
prentices to sleep away from the works on Saturdays and 
Sundays. And they compared it to the cases of Rex v. Strata 
ford'On'Avon (c), Rex v. Undermilbeck {d), and Rex v. Castk'- 
ion (e), some of which shewed that a residence in another 
parish away flrom, and without any work performed in that 
parish for the master, might yet be referred to the service 
with him, and gain a settlement there. Then, if the sleeping 
at Ribehester would be referable to the apprenticeship, unless 
the service under it was at an end, the question is when it was 
pat an end to. As ftur as regards the masters, it certainly coo- 
tinuM during the Saturday and Sunday; for it must be taken 
from what the case states, that they would have received the 
pauper, had he returned on Monday. Then as to the pauper, 

(«) IS lift, 4M. (*)7BMt,9Sl. (c) 11 Silt. I7i. of 

(4) 5 T. R. 387. (e) Burr. S. C. 569. -' . 
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bis departure on the Saturdaj/ afternoon was an equivocal act, 1813. 
and if it bad been accompanied with an intention to quit the i<jJ7kin 
service, perhaps it might have been argued, that the intention against 
ha?infi; been afterwards executed, the subsequent quitting on anu^f*'" 
the Monday should be referred to the original departure ; Ribcubstkr. 
thoagheven there, as there was a locus posnitenticB till the 
Monday y it might have been hard so to refer it; but where 
the original, departure was equivocal, and was unaccompanied 
with any such intention, nor, as far as appears by the case, was [ 138 J 
any such intention formed before the actual quitting on the 
Monday^ it would be inverting the doctrine of relation to ap- 
ply it to such a case. 

Lord Ellenborough, C. J. This is a case in which there 
was not anj express leave of absence given by the masters, 
but they had been in the habit of receiving back their ap- 
prentices after they had gone home and returned, and by so 
receiving them they shewed that it was not their purpose to 
renounce them on that account. In pursuance of this indulg- 
ence the pauper went as usual on the Saturday night, and it 
does not appear what his intention was at that time, or that he 
had formed any upon the subject either of returning or staying 
away. He did not, however, return on the Monday / the end 
and conclusion, therefore, gives a character and denomination 
to the original act of departure ; finis nomen open imponit* 
From what was finally done we must collect what was his de- 
termination when he first went away on the Saturday. We 
find that he did not return, and that he did not on this occa- 
sion, as formerly, avail himself of the absence from Saturday 
to Monday as an indulgence. In Rex v. Stratford-upon-Avon 
the apprentice continued to perform a species of service with 
his master while he lodged with his mother, which was a cir- 
cumstance to cover what might otherwise have been an inter- 
ruption of the service ; it was therefore held that he gained a 
settlement where he lodged* But here it appears that the ap- 
prentice, by not returning to his service on the Monday^ had 
not left it on the Saturday under the usual indulgence ; and 
therefore he must be considered as having broken the contract 
00 the Saturday when he quitted his masters' works ; and con- f 139 } 
sequently, Friday night was the last night of his residence as 
an apprentice. The settlement, therefore, was at Churchy 
where he slept on that night, and not at Ribchester. 
Le Blanc, J.'^ There is one question which has very pro-f 
Vol. 1L H 
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1813. perlynot been touched upon in the argument. It is otai 
that no evidence was given of the indenture having been < 
agiiin$t ecuted by the master. But it appears that they were exeeut 
The Inliabit- |jy ||jg pauper, and that is binding. Upon the point made 
KiBciiBtTBR. argument, one cannot, perhaps, but lament that it should e^ 
have been determined that an apprentice serving another p 
son, with the leave of his original master, in another par 
should gain a settlement in that parish. The Court, howev 
do not wish to disturb those cases. The question here 
whether there was any residence under the indentures of i 
prenticeship after the Saturday^ when the pauper left 
masters' service, and never afterwards returned. Withi 
being obliged to have recourse to any difiicult inifuiry into I 
operations of his mind, the necessity of doing which is mi 
against the argument used, we have here one clear line 
iact respecting this apprentice which cannot deeeive, viz, tl 
when he left the service on the Saturday he received 
wages up to that time, and after that time be never 
ceived any more. It appears, therefore, that he was not 
the service of his master after quitting hia service on the i 
turday, 

Bayley, J. I am of the same opinion. It is impoan' 
to say that this apprentice was serving under the indentu 
[ 140 ] of apprenticeship after the afternoon of the Saturday wl 
he received his pay, and never afterwards returned. T 
Court cannot look' to what was passing in the mind of 1 
apprentice, but to his acts. From the nature of the serv 
be was ouly employed locally at the manufactory during the < 
dinary working days : but from Saturday to Monday he v 
free from his master. If, then, he was to have that inter 
entirely to himself, and never returned after its expiration, 
what time did he leave his masters' service ? It must be tal 
that he left it at the time that interval commenced, for he % 
not in a condition to do any act of service for his master a( 
the Saturday afternoon. 

Dampieb, J. I am of the same opinion. The case 
Hex V. Undermilbeeky cited in argument, is the only case 1 
the present : but in that case the master recognized the • 
parture of the servant ; for he paid him his wages for the U 
of his absence. That therefore affords a distinction. H 
the apprentice was at weekly wages, and was paid on the i 
turday / and the Friday night was the last night of his bei 
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io the actual service of his masters under tbe iodentures; and 1813» 
tbe only question is, whether there was a constructive service *— — 
which was to go on during the Saturdaj/ and Sunday. It J^aimt^ 
seems to me, that the circumstance of the apprentice not having '^^ inbabit- 
reiaroed on the Monday^ shews the time when the service de- Ribchester.^ 
teroined, namely, on the Saturday^ when he received his last 
vages ; although if he had returned, the masters by receiving 
himsgaia would have recognised him as their apprentice dur- 
ifif the period of bis being absent. 

Order of Sessions quashed^ 
ScarkU and J. Williams were against the orden 

— [ 141 ] 

-rr • ^ ^^T Saturday t 

The King against G. Williams. Nw. isth. 

ABBOTT moseA, for a rule nisi for an information in na- It is neces- 
JlL lure o{quo warranto against the defendant, for exercis- !^^idinff of- 
is; the office of mayor of the borough of Carmarthen. By ficer, who by 
charter of incorporation of the fourth year of Ihe reign of bis ^5 charter of 
present majesty, reciting that the corporation was dissolved, forms an in- 
it was granted and confirmed to the said borough by the name ^^^^' ^^J^ ^^ 
ofthe mayor, burgesses and commonalty, (inter alia) that there assembly, 
thoold be a mayor and 20 common councilmen, with power to should be 
hold fortnight courts for the swearing in of burgesses, &c., and [hrumewhen 
that the mayor, burgesses and commonalty, should yearly on the election 
Uondajf next, after Michaebnas day, elect from among them- an^the ele^c^-' 
selves a fit person to be mayor, and two others to be shcriflTs, tion cannot 
4c, to be sworn before 12 burgesses to be appointed by the •'if jj[^,^,t^hi^ 
Gomomn council ; and that tbe maj/or^ S^c. should be inhabitants absenceral- 
and resiants within the borough ajbresaidy on pain of forfeiting *!*®"F!^ .**®^ 
such sums <lf money or amerciaments as should be imposed on properly ab- 
them by the mayor ^ recorder^ and major part of the common «cnt himself. 
council men, not exceeding IQOl. It was stated to be the in- which rJ-^^ 
variable custom) to ring the market-place bell immediately quires that 
before the holding of any corporate meeting, as well on the shoulhJ he'^in* 
charter as on other days, in order to give notice of such meet- habitant re- 
iog being about to be holden, but that it was not customary to Jj,e°b^''*"h 
riag the bell before the holding of the fortnight court ; that on pain of 
oi the charter day soon after the rinffing: of the bell, about 12 /^fitting 

ihoald be imposed by tbe mayor, recorder« and malor part of tiie common council, not 
aceedioz 100/., does not require resiancy as a qualification for heldbig the office, but* 
flaly OBOer a penalty. 

H2 
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1813. in the forenoon the mayor, burgesses and commonalty usually 
assembled in the hall, and after calling the fortnight court 

againtt wheu *8uch happened to fall on that day, and swearing in the! 
i^iLLiAM8. burgesses ordered to be admitted, proceeded immediately to 

L ^^* J the election and swearing in of the new mayor, &c. ; and that 
it was not usual after adjourning the fortnight court to ad- 
journ the corporate mefeting to any other part of the day ; that 
on the charter day 1812 the mayor was elected at a corporate 
meeting immediately succeeding the fortnight court. That on 
Sunday previous to the charter day 1813, the said mayor in- 
formed the town clerk that he should hold the fortnight court 
at half past ten the next day, and the other at 1 1 o*clock. That 
the next morning at half past ten the bell was rung, when the 
recorder and town clerk with a large portion of the burgessea 
and commonalty assembled in the hall, and shortly after, the 
mayor came in and held the fortnight court, the business ol 
which lasted until a quarter before one, when the mayor 
signified his intention of adjourning until three o'clock, and 
then returning to hold the corporate meeting for the election 
df the new mayor, &c. according to the charter, to which se- 
veral of the burgesses objected and protested against his leav- 
ing the assembly, and requested him to proceed in the busi- 
ness of the assembly, which the mayor, contrary to the advice 
of the recorder and the sense of the burgesses, refused ; where- 
upon one D. J, Edwardes was immediately proposed by a 
burgess, and put in nomination as mayor for the year ensuing 
in the presence and hearing of. the then mayor, and seconded 
by another burgess, and no other candidate being then pro- 
posed, was declared by the burgesses and commonalty duly 
elected ; but the mayor, after Edwardes had been proposed 
and seconded, having left the hall, and the majority of the 

r 143 1 common council (being in the same interest with the mayor) 
not being assembled, nor present, no order or appointment 
was made of 18 burgesses to swear in Edwardes ; that the 
mayor, when he so left the hall, did not make proclamation of 
adjournment, or give public notice thereof; that when Ed* 
wardes was proposed and seconded, a. large majority of the 
burgesses were in or about the hall, many of whom came from 
a great distance ; that Edwardes then took the chair and pre* 
sided at the assembly. That at three o'clock the old mayor, 
with the major part of the common council, returned to the 
hall and proceeded to the council room, and continued there 
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until five o'clock, and whilst there, were requested to appoint 1813. 
12 burgesses to swear in EdwardeSy but refused so to do. That 
at five o'clock the old major, attended by several of the com- ai^ainst 
mon council, came into court, at the assembly of the burgesses William*. 
and commonalty, where Edwardes was presiding, and the old 
mayor proposed and nominated the defendant, who then re- 
sided, and now resides at a distance of S6 miles from the 
borough, to be mayor for the year ensuing, which was seconded 
by a common councilman ; whereupon they were informed 
that Edwardes having been before duly elected, the defendant 
coald not be legally elected in his room, and besides, that he 
was not a resident burgess as the charter required, and several 
burgesses protested against his nomination, but the old mayor 
persisted in proceeding to the election of the defendant, com- 
trary to the advice of the recorder, and declared him duly 
elected, and he was accordingly sworn in, and acted, and con- 
tinues to act as mayor. 

One objection now made upon these facts to the defendant's 

election was, that he was not resiant within the borough : but [ 144 ] 

the Court disposed of that by remarking that the charter did 

not seem to require resiancy as a qualification, but only under 

a penalty. j4nother objection was, that before the defendant 

was elected the office was full by a prior election of Edwardes/ 

in support of which it was contended, that Edwardes had been 

duly nominated in the presence of the mayor at the charter 

court, of which the mayor had given notice himself, as well as 

by the ringing of the bell, and that he was afterwards declared 

by the burgesses to be duly elected ; and although the mayor 

had at that time left the court, yet as ihe election had well 

commenced, and the mayor had no right to absent himself at 

that period of it, it was competent to the burgesses to proceed 

and complete it in his absence. 

Lord Ellekborough, C. J. How can it be contended, 
that this was an election made under the presidency of the 
mayor, whose functions were superseded by the burgesses ? 
Supposing his absenting himself to be criminal, that will not 
'render all that is done in his absence valid ; otherwise it would 
come to this, that in every case where the mayor should absent 
himself improperly, a good election might be made in his ab- 
Beooe. 

Dampier, J. The question is, whether this election took 
place at » meeting at which the mayor presided ; and it is not 
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stated, that he remaiaed in the hall up to the time,wbei 
election was declared. In Rex v. Bulkr (a) it was oonaide 
as necessary for the mayor* to be present during the whole of 
election until it was completed ; and that for the want of 
presence the election was void ; the reason of which is, 1 
where the presence of any party is required at an election, 
mudt be personally present at the time when the electio! 
declared. 



Per Curiam f 



Rule reAised 



(«) SEsst. 389. 

(a) See B, v. ElUi, 9 EasL 852. n. 
ib. 253. 



9nd Duke qf Bei(ford*t 
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The Kino against M« Hobsom. 



4 N information was exhibited before a magistrate agi 



A person who 

^Mt^Sf ^and ^^^ ^^® defendant on the stat. 2 Geo. 8. c. 26. i. 4. for 
ji.y mast- ing a skiff upon the Thames between Gravetend and Wifii 
inakcrs, at yj^^ ^^^y^ ^^j gaifij contrary to that statute, and not being wi 

vas uot coa- any of the exceptions in the 11 & 12 fF.S.c. 21. The evid 
sidcred as 11- in support of the charge was this, — "that the defendant was 
nalty under ^Y ^ witness on the Thames in a skiff rowing down the ri 
the 2 Geo, 2. and towing some spars, and that he told the witness tha 
rowin^on the ^^ employed by Messrs. Brovnand Arnold^ mast-makera, 
TTuLmet not that he was going to the ship Stag^ off the Red House at L 

hire and gain^ whose servant he was, and that he also told him that he waf 
by reason that ^ waterman. For the defendant it appeared that hew 

blockmaker, and the servant of J5. and A.y who paid hii 
much per week, and that on the day stated in the inform 
their apprentice was sent to bore some holes on board the I 
[ 146 1 that one person could not bore the holey, and that the del 
lure toT^^M '^^^ ^^ ^°^ ^^^^ ^ apprentice in the boat, and that ha 

in lb« river, baTing been tent by them with their apprentice to aftist him fai ioiiie 
OB board the ship, and not being to receive any thii^ ia addition to bis wages for 
thither or rowing the skiflfto the ship) and therefore the Court quttbed the coirritti 



skiff rowing 
and towing 
some articles 
of bis 
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defeiidafit) was not to receive any thin; extra or in additioo to 
hit weekly wa^ for going, rowing, or assisting to row tlie 
boet down to the Stagy and that the things which the apprentice 
and the defendant had with them were of B. and A.^s own raa- 
naiacturing. The magistrate convicted the defendant, and 
adjadged a forfeiture of 10/. And now the conviction having 
been removed by certiorari into this court, 

The Attorn^ General and BoUand were called upon to sup- 
port it, and they admitted that the question was, whether the 
defendant could be taken to have been rowing for hire and 
gain; and contended that under the circumstances he might ; 
as in order to satisfy those words it was not necessary he should 
be expressly hired for the particular job, or be paid for it sepa- 
rately, but it was enough that he was found to be hired at 
weeiily wages, and under that hiring engaged in this eroploy- 
nent, (br which he was not qualified. And in support of this 
eonstmctioil they referred to the 11 and 12 W. 3. r.SI., which 
recites the mischief arising from the unskilfulness of watermen, 
&€., and prohibits all such as are not duly qualified from row* 
iogor plying on the Thames between Certain limits. In like 
manner the S O. S. c. 26. is directed to the same end, viz. that 
of keeping this business, which requires great skill and at ten* 
tion, in the bands of persons duly qualified, for the better pre- 
senration of the lives of themselves and other subjects ; and the 
exception contained in the 8th seetion in favour of the owners 
ef quays and others^ proves the generality of the prohibition, 
fcf if it be necesssry for the owners of quays who may use their 
own boats to employ watermen, the necessity of employing none 
but Watermen applies ajbrtiori to other cases. The same dan« 
ger would be likely to result from the unskilfulness of this 
defendant, whether he were paid for the particular job, or 
takaa firooa bis handicraft, for which he is paid weekly wages, to 
be employed ifiit; and he is in effect employed for hire and 
gain, if whilst he is employed his wages are still going on. 

Lord EtXENBOftouGu, C. J. The argument pushed to this 
Isngth would go to shew that the clerk or servant of any per« 
son in atleiulance upon the courts who should take a sculler 
and row to Westminster with his master's papers, would be a 
pmoo within the statute. Such an act of the clerk or servant 
might be dangerous to his own as well as the navigation of 
others: but it would be difficult I conceive to shew that he would 
he thereby a person rowing for hire and gain. 
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1813. Dampier, J. It is not slated that this was done in the 

usual course oflhe defendant's business; and consistently with 
the statement it might have been the only time he had ever 



The Kino 
against 

H0B8ON. done it. 



Per Cyriamj Conviction quaahed« 

Gutney was to have opposed the conviction, and he men- 
tioned a MS. case of Rtx v. Taylor {a)^ in which he said the 
same point was decided. 

We were favoured with this note by Mr. Gumey. 

(a) Rex V. Taylor ^ Easter Term, 30 Geo. 3t 

This was an information against the defendant for unlawfully causing 
bis apprentice to row or work on the river Thame$ in the parish of St. 
Jo^n, flapping t a certain boat called a skiff, for hire and gain, contrary 
to the statute. The evidence was, that the defendant, who was a mast 
and blockniaker at ffapping^ had sent an apprentice in one of his boats 
from his yard at Wapping for the purpose of carrying a main cross tree 
top and tressel trees on board a ship lying at BUckwatt, The defend- 
ant offered to prove that he did not receive any hire or gain whatsoever; 
but the magistrate not considering this evidence to be material, pro- 
ceeded to convict the defendant in tlie penalty of 10/. The conviction 
having been removed, Marryat contended that the evidence vras not 
sufficient tp prove the offence ; it did not appear to have been done for 
hire or gain. — Erskine contra. The magistrate who hears evidence on a 
summary proceeding, and who is to convict or acquit upon that evidence, 
may infer every thing which the evidence prima- facie imports, unless 
evidence is adduced by the defendant to repel the inference. The justice 
had a right to presume that, when an act was done which by the ordinary 
course of navigation would entitle him to the payment of 2«., the defend- 
ant received it. Supposing it was sending manufactures home, though it 
would not have been hire, it would be gain. 

Lord Kenton, C. J. That would be straining the construction of the 
statute far beyond its fair import. The informer roust have a witness to 
fasten the fact There is no evidence of hire or gain in the least 

GaosK, J. agreed that justices should convict on the evidence, as a Judge 
would at Nisi Prius. Carrying for hire and gain is the offence. If this 
servant was carrying his master's property, and not for hire or gain, he 
dearly is not liable. In penal proceedings we are not to presume. 

Conviction quashc^* 
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Jackson against Yate. fFednetda^^ 

Nov. 17lh. 

AN affidavit to hold to bail made;. by the plaiDtiflT stated, Affidavits 
that the defendant was indebted to him in the sum of hold to biill, 
450/. as indorsee of a promissory note made by the defendant, ^^ b^ IndelS^ 
without stating the date of the note, or that it was payable on ed to i^aintiff 
demand, or that it was due or payable at a day then past ; for do^S?' 5* '**" 
which defects Comyn obtained a rule nisi to discharge the de- promissory- 
fendant out of custody on filing common bail, and cited [ '^^ J 
Mackenzie v. Mackenzie (a), and Perks v. Severn (b). defoidSmt*" ^ 

Storks, who shewed cause, relied on Davison v. March (c), withoat stat- 
where the affidavit to hold to bail upon a bill of exchange was '^*?* ^^ 
h^ld good, though it did not allege the bill to have become or that it was 
due, on the ground that the plaintiff might be indicted for ^^^^^'^ ^^ 
perjury if the bill was not due, inasmuch as the defendant that it was 
would not iq that case be indebted. due or paya- 

But Bat LEY J, distinguished that case, because there the then Msirw 
defendant was stated to be indorsee of the bill, and as such insufficienti 
was only a collateral security, and coqld not be indebted 
unless the bill had become due* and had been dishonoured ; 
but here the defendant being the maker of the note, the affi- 
davit that he was indebted might be true, and yet the note 
might not be due at this time, because the maker of a promis- 
8ory note becomes a debtor presently, though the note be pay- 
able at a future day. It is debiium in proisenii solvendum in, 
ftUuro. 

Pet Curiam. Rale absolute. 

(a) 1 T. R. 716, (b) 7 East, 194. (c) 1 N. R. 157. 



150 CASES IM MICHAELMAS TERM 

1815. 



Aotu%th. Drurv and Others, Executors of W. O'Brien Drurv, 

deceased, against Lady Gardner and Others, Exe- 
cutors of Lord Gardner. 

liltec«ke*d* A SSUMPSIT for money had and received by the defend- 
^^10^^ -^ a^^**' testator to the use of the plaintiffs' testator. At 
th* Cfrk •!»- the trial before Lord Ellenborough C. J., at the London sit* 
oiniewu^e *^"S« ^^^^ ^^^^ Hilary term, a verdict was found for the plain- 
captftiA of a tiff for 196/. 17s. subject to the opinion of the Court upon the 
^iSMmU following case : 

gooBAftf- On the SJst of January 1605, Admiral Lord Gardner was 
^^^^^^US^t, commander under the orders of the Lords Commissioners of 
t^^!^ lo the Admiralty, dated the 8th and 20th day of June 180S, of the 



cfiuM inihia sbips and vessels employed upon the CorA: station, of which the 
for six w^S!s» ^opaze frigate was one, and Rear Admiral Druty was serving 
and iho lirl- under him, in pursuance of an order of the Admiralty, dated 
gJ^'JIf* the 13th of December 1904. On the said gist of Jamary, 
Mrvicepqi^ Lord Gardner issued orders to Captain Lake of the Topate to 
her cruize, ^^j^^ under his convoy a Spoftish ship, which had been d^ 

and returned , , _ %.•.#-»•.., j « • 

wiUi a prize tained, and proceed with her off Flymouihy and having seen 
l^^*'iSr^ her in safety in that port, to proceed and cruise between 48* 
rlsi 1 ^^^ ^ ^« latitude, and 10^ and 9Xf W. longitude, for the pro- 
tie admiral tection of the trade of his majesty's subjects, and the annoy- 
br ^ad^ ance of the enemy, and for certain other purposes mentioned 
ralty to uke ^1^ the order ; and the order proceeded^ thos : ^< and in the 
one of Uie event of your falling in with or obtaining any certain intelli- 
proceed to gence of the enemy's fleet having put to sea from Brest or 
F^ouih for any other port, you are to act agreeably to orders of the SOth 
«Dd to direct ^f^*''^ l^^t, but in case you should not fall in with the enemy's 
anoUier admiral to take the command, did accordinfi^ly direct another admiral to take under 
his command the frigate, among others, and afterwards took himself the said frigate, and 
sailed in her to Pljfmouih^ and was appointed commander of the Channel fleet, and issued 
an order to the captain of the frigate to cruize for a particular purpose for a wrek, and 
at the expiration or that time to proceed in execution of the former orders which he had 
received from him i and the frigate sailed from Plymouth, and afterwards arrived within 
the limits prescribed by the former orders (which were taken to be within the limits of 
the Cork station,) and made two captures, one within and another without those limits i 
held that the admiral so appointed and commanding on the Cork station at the time of 
the captures was entiUed to the flag 8th of that which was captured within the limits, not 
as beiiig privy to^the former orders (which orders were not suspended by the last order, 
and again sobststing at the time of the capture, but were expired by efllux of time,) 
but as admiral of i& station within the limits of which 4ie said frigate had made the 
capture. 
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fleet, or gain any important intelligence which you may 1813. 
judge necessary for immediate information, you are to continue dIurt 
an this service for the space of six weeks from your arrival mi •gahut 
ywr statiofij and at the expiration thereof you are to return ardnb» 

to this harbour for farther orders.'* The Topaxe sailed under 
this order from Cork harbour on the S6tb of January with iht 
Spanish ship under her convoy, and having seen her saft into 
Plymouth^ sailed from thence on the 1 1th of February^tLBd in her 
return to Cork^ in 48" 87' N. IS" Si' W., made a capture (about 
which there was no question,) and arrived in Cork harbour on 
the 2td of February. On the fi5th an order was issued to 
Lord Oardner by the Admiralty, directing him to shiA his flag 
to one of the frigates under his command then at Cork^ and 
proeeed in her to Plymouth^ and remain there tiU farther or- 
der!, and to direct Rear Admiral Drury to shift his flag, and 
take under bis cooimand the ships and restels under his (Lord 
OsrAier^s) orders, leaving with him all unexecuted orders, and 
giYiag him such instructions as might be necessary ISorr his 
guidance* la pursuance of this order Lord Oardner on the 
Ml of March issued directions to Rear Admiral Drury to 
tike under his command the ships and vessels named in the 
ta^T^VL of those directions, amongst which was the Topaxe^ [ 15S J 
inforaiing him that there would be delivered to him a packat 
f^ontaintng all unexecuted orders, letters, and papers whidk 
he (Lord £r.) had received for his government, ftc. On the 
16th of Match Lord Oardner and suite sailed in the Tupatt 
from Cork harbour for Plymouth^ and arrived thither and 
landed on the I7tb. On the 80th the Lords Comnsisiionera 
of the Admiralty appointed Lord Oardner to the cummand 
of the Channel fleet, and his Lordship on the 90th gave tha 
foUovrtng oi[der to Captain Lake : *^ l*he Lords Commission* 
im of the Admiralty having transmitted to me a copy of a let- 
ter they received from the masters of Lloyd^% Cofibe-bonee re* * 
specting the unprotected state of the homeward^'bound convoy 
from Surinam, you are hereby required and directed^ in obe^ 
dieiice to their Lordship's directions, to proceed to sea, and cruise 
fer one week to the westward for the protection of the said 
convoy, and at the expiration of that time it is their Lord* 
^ps' directions that you proeeed in execution of the fomer 
^ers which yo«i have received from me, and at the expira- 
ttmi tfiereof you are to return io your former elation al Osrk^ 
ntd follow the orders of Rear Admiral Drury.** Hie Sb- 
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1813. pme sailed on the Ist of April, and on the SIst arrived jn 

48" 58' N. IV S W. On the 8th of -May, in 49° 3S N. la* 

againtt ^3 W., shc captured the Napoleon, Spanish privateer, and oa 
U. Gardner, the 20th in 50° IS' N. SF 47' W. (not within the limits pre- 
scribed by the orders of the 21st of January^ she captured 
after chase, the Phanix, Spanish privateer, and on the 7th 
of June came to anchor in Cork harbour. Rear Admiral 
Drury, from the date of the order given to him by Liord 
Gardner^ continued at Cork harbour under that order until 
[ 153 J after the return of the Topaze to Cork, and during that time 
Lord Gardner continued in the command of the Channel fleet, 
under the foregoing order from the Admiralty of the SOth 
March 1805. Lord Gardner in his lifetime, under and by 
virtue of the king's proclamation hereinafter mentioned, re- 
ceived, as the commander in chief's share of the flag propor- 
tions of the produce of the said prizes which were duly con- 
demned, the sum of 196/. 1 75. By his majesty's proclamation, 
issued on the 31st of January 1805, for the distribution of 
prizes, his majesty (amongst other things) ordered and di- 
rected that the captain or captains of any ships or vessels who 
ahould be actually on board at the time of taking any prize, 
should have 3-8tb parts ; but in case any prize should be taken 
by any ships or vessels under the command of a flag or flags, the 
flag officer or officers being actually on board, or directing and 
assisting in the capture, should have one of the 3-8th parts. A nd 
it was directed that the following regulations (amongst otherg 
which do not apply to this case) should be observed concerning 
the l-8tli granted to the flag officer or officers who should ac- 
tually be on board at the taking of any prize, or should be di- 
recting or assisting therein, 1st, That a captain of a ship should 
be deemed to be under the command of a flag when he should ac- 
tually have received some order directly from, or be acting in exe- 
cution of some order issued by a flag officer, and should be deemed 
to continue under the command of such flag so long as the flag 
officer by whom the order was issued, or any ot her flag officer act- 
ing upon the same station should continue upon such station, or 
until such captain should have received some order directly from, 
[ 154 3 or be acting in execution of some order issued by some other flag 
officer or the Lords Commissioners of the Admiralty. 2dly, 
That a flag officer, commander in chief, when there is but one 
flag officer upon service, should have to his own use the said 
l-8th part of the prizes taken by ships and vessels under lu9 
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command. 6th1y, That a chief flag officer quitting a station 181 3. 
either to return home or to asgunie another command^ or 7 
otherwise, except upon some particular urgent service with agamst 
the intention of returning to the station as soon as such service ^^* Gardnk*. 
is performed, should have no share of prizes taken by the 
ships or vessels left behind, after he should have passed the 
limits of the station, or after he should have surrendered the 
command to another flag officer, appointed by the Admiralty 
to be commander in chief upon such station. lOthly, That 
when more flag officers than one serve together, the 8th part 
of the prizes taken by any ship or vessel of the fleet or squa* 
dron should be divided in the following proportions, rns. if • 
there be but two flag officers, the chief should have S-3rd 
parts of the said l-8th, and the other should have the re- 
maining Sd part, &c. 

The question for the opinion of the Court is, whether, un- 
der the above circumstances. Rear Admiral Drtiry was entitled 
to the flag 8th of the aforesaid prizes, or either of them, or 
to any part of such 8th. If the Court should be of opinion 
that he was entitled to such 8th the verdict is to stand; 
and if the Court should be of opinion that he was en- 
titled to the 8th of One of the said prizes only, the verdict to 
be reduced to a sum equivalent to the said 8th ; and if the 
Court should be of opinion that he was entitled to a part of 
the said flag 8th, the verdict to be reduced to a sum equivalent 
to such part: but if the Court should be of opinion that he r 155 j 
was not entitled to any part, then the verdict to be set aside 
and a nonsuit entered. 

Gifford for the plaiutiffs, stated the question to be whether 
the plaintifiii, as the representatives of Admiral Druryj were 
entitled to a flag 8th of both or either of the prizes ; and he 
contended that they were entitled to a flag 8th of both. He 
ssiid that the result of the documents relating to the cessation 
ot Lord Gardner^s command on the Cork station, and the ap- 
pointment of Admiral Druri/ to it, would probably not be de- 
nied to be this, that as soon as Lord Gardner received the 
order from the Admiralty to shift his flag and quit the station, 
and gave directions to Admiral Drury to take upon him the 
command of the ships on that station, he (Lord G.) ceased 
to be the commander, and Admiral Drury became such. He 
also said that it was clear by the 6th article of the prize pro- 
clamation, that the chief flag officer quitting a station was not 
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1813. entitled to any share of the prizes taken after he has passed 
r the limits of that station. On the 6th of March therefore 

Drury 

againtt Lofd Gardner ceased to have the command on the Cork 8ta-< 
4. Gardner. ^Jq^^ q^j [jg ^jg^ ceased to hare any claim to a share of the 

prizes tdken by the ships on that station after he had passed itar 
limits ; and Admiral Drury became entitled to a share of all 
prizes taken by the ships on that station, notwithstanding 
those ships might be acting under orders not issued by him-' 
self but by his predecessor. This was so decided in hord 
Nelson v. Tucker (a), since which the 6th article of the pro- 
[ 156 ] clamation has been framed in the spirit of that decision. Ad- 
miral Drury then would be entitled to the flag 8th of the 
prizes taken by the Topaze^ which was transferred with the 
rest of the ships to his command, and after performing the par* 
ticular service of carrying Lord G. to Plymouth^ returned to 
and was in the execution of her former orders when the prizes 
were made, unless it can be shewn that the order afterwards 
isf^ued on the 90th of March by Liord G. at Plymouth was 
such an interruption of the former orders as to make an ex- 
cepted case in farour of Lord G^.'s claim. And this brings it 
to a question upon the effect of that subsequent order. It is 
submitted that its effect was not to annul the previous orders, 
but was, in the language of Sir Wm. Scott (a), confirmatory of 
and coincident with those orders, operating only at the utmost 
as a suspension of thena for the time the Topaxe was directed 
to cruize ; which time had elapsed, and she had returned to her 
fbrmer orders when the captures were made. The order wasr 
to cruize for one week, and then to proceed in execution of the 
former orders ; and it appears that the Topaze sailed on the 
1st of April, and did not make the captures until after the 21st 
when she had got within the limits prescribed by the former 
orders, and was in the execution of them. And this mainly 
distinguishes the ease from that of the Orion (A), decided by 
Sir Wm. Scott, and afterwards confirmed upon appeal ; be** 
cause the ground of that decision was, that the captures were 
made under the orders of the Admiralty, not confirmatory of 
nor coincident with the orders of the admiral, but suspendinf^^ 
and annulling those orders for the time, and producing captures 
which would not otherwise have taken place. And Lord Ellen* 

(«] 4 East, SSS. See also XA Keitk v. Pringle, ». S6S. 
(•) 4 Rob. Adm. Gafc 990. (») 4 Rob. Adm. Cas. 580. 

2 
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ftorotfg* in commenting on that case in Harvey v. Coohe («), l^\^* 
said, " The ground of oor decidon was, that there was a new ^^^^ 
departure, as it were /rom the captain^s original command by agtu$ui 
tbesp^ial and paramount order of the Admiralty, appointing ~ aednb*, 
a certain deviation from his original orders, after which he wae 
to return again under the command of the admiral : And ike 
fiixe happened to be taken during the deviation,** But in Lady 
^Gardner v. Lane (6), which was more like the present case, 
tbe Court held that a partial modification of former orders by 
a sobaequent order issued by the commander upon another sta- 
tion did not supersede those orders, or entitle the commander 
iasuing such subsequent order to a share of prizes taken by a 
ship acting under the modified orders, in derogation of the 
rights of another commander. And it may be observed that thia 
isacaaeless favourable to such a claim than that was,becaase here 
the subsequent order having been executed, the ship was com- 
pletely remitted to her original orders. As to one of the prizes 
which was captured a little without the limits of the first orders, 
in answer to an inquiry from the Court whether it could not be 
ascertained if the chase began within the limits, he said that 
search bad been made in the log-book, but that it did net ap- 
pear by that, and the captain Mras out of the kingdom ; but he . 
contended that as the capture was near upon the limits,aBd a» 
it was stated to have been made after chase, it was most pro^ 
bable that the chase was begun within the limits^ which the 
Court would rather presume, than that the ci4ptain was gnflty 
of a breach of orders. 

Hornerj contri, admitted that the question turned on the f 158 ] 
order of the SOth of March, and also that if Admiral Drury 
could he considered as privy to the former orders of Lord (7. 
subsisting at the time when the captures were made, he would 
be as well entitled as if he had issued those orders himself; 
bathe did not accede to that which was stated on the other 
side to be the result of the documents, as to the time of Lord 
G^.'s ceasing^ to be commander on the CorA station. On the 
contrary he contended, that his leaving that station on the 5tii of 
March in consequence of the order from the Admiralty, which 
was a very general one, was not to be deemed an entire relin- 
quishment of the command, but only a leaving it upon a par- 
ticular urgent service within the exception of the 6tfa article 
of the proclamation ; for he left it for the purpose as directed 

(«) 6 East, 292. (b) 18 East, 5T4. 
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1813. by the order from the Admiralty of proceeding to Plj/mouthi 

j^^^ and there awaiting farther orders. It is true that he after- 

against wards received an order to assume the command of the Chan- 
Ld. Gardner, ^^j g^^^ . ^^^j f^^^ ^j^^^ ^^^^ j^ ^^ j^^ j^^^j jl^^ gjj^j ceasing 

of his, and the assumption of Admiral Drury^s command on 
the Cork station. Again, he said it was not to be taken for 
granted that because the Topaze was named among the ships 
which Admiral Drury was to take under his command, that 
she was therefore, in the language of the 6th article of the 
proclamation, one of the ships or vessels left behind on the 
Cork station ; on the contrary, she was taken from it by Lord 
Gardner^ who had permission to take her, and was under his 
own immediate command; and so it appears she continued on 
the 30th of March ; for on that day Ijord C issued a fresh 
order to her. Now that order imports by its language to have 
1 ^^^ J been issued in pursuance of immediate directions and autho- 
rity from the Admiralty ; and if so, the frigate must be taken 
to have been acting under it up to the time of making the cap- 
tures, and never to have come under the command of Admiral 
Drury until she finally anchored in Cork harbour on the 7th 
of June ; and in that case Lord G, would be entitled to the 
flag 8th of the prizes. But supposing Lord G. to have issued 
that order without authority, it would then be a void order*, 
and therefore could not operate as a suspension of his former 
orders of the 21st of January^ which it is said devolved on 
Admiral . Drury ^ and if it did not suspend them then the 
former orders being limited to six weeks would have 
expired, and there would not be any order subsisting sit 
the time when the captures were made, to which Admiral 
Drury could be considered as being privy. And although 
upon this supposition Lord G. would not be entitled to the 
flag 8th, still the argument would be good against the right of 
Admiral Drury ^ which is the question here. Perhaps neither 
the one nor the other will be found to be entitled, but 
a party who is a stranger to this suit. As to one of the 
prices it is submitted, that at all events Admiral Drz/r^ cannot 
be entitled to any share, inasmuch as it was not taken, nor is 
it stated that the chase was begun within the limits of the Cork' 
station, and there is not any necessary presumption arising from 
what is stated, that it must have been begun within those limits. 
Giffordf in reply, said that it was material in determining 
whether the last order was confirmatory of the former orders^ 
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to observe that it directed the captain to ci'uise to the west- 1813. 
Vard, and then to proceed in execution of the former orders, ' 

which was a service not of a*kiud to carry the frigate out of the agahut 
Erection, or in a contrary direction to that in which the ori- ^r^y^^^' 
|inal service would have engaged her, and therefore not to be L ^^ J 
deemed a separate service : but if the cruising did or might 
probably carry her elsewhere, so ftir it might be deemed pr6 
Imipore to lay the original authority to sleep. Such were 
the distinctions laid down by Sir W. Scott (a). But if Lord 
<r/8 last order be void for want of authority, (and no autho- 
rity for it is stated in the case) the above observations become 
immaterial, because the order itself of course falls to the 
fround. But then it is said the former orders will have ex- 
pired ; but that is not so, because the particular service of car- 
rying Lord G. to Plymouth was an exception out of them. 
And it is submitted that whether those orders were expired or 
not, one of these prizes being captured by this frigate within 
the limits of the Cork station, the Admiral commanding on 
that station at the time is at all events entitled to the flag 8tb 
of sach prize. 

Lord Ellekborough, C. J. As to one of the prizeft 
there is not any question, neither one party nor the other is 
entitled. The plaintiflfs must recover on the strength of their 
own title, and are entitled only in respect of the privity of 
Admiral Drury with the capture, which privity was only co- 
extensive with the limits of his station, atid there was not any 
privity as to one prize unless thechase was begun within those 
limits, which does not appear. The question therefore turnd 
on the one prize captured within the limits of the station. As 
' to that, it appears that Lord Gardner hB,d been eommander on [ 161 j 
the Cork station under orders from the Admiralty, and in that 
capacity had issued his orders to the captain of the Topaze to 
proceed to Plymouth on a special service, and having executed 
that service to cruise for certain purposes ; which cruise was 
to continue for the space of six weeks from his arrival on the 
station ; and it appears that the captain of the Topaze after- 
wards in pursuance of those orders did arrive on that station, 
aod therefore the period of his cruise had begun to run. This 
period had expired by efflux of time before the capture was 
made, and therefore Liord C could not have any claim in re? 

(«) 4 Rob. Adm. Cas. 373. Orion. 

Vol. II. 1 
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1813. spect of any privity with those orders. But it has been f 

' ■•■' that Lord G. might havci supposing ia issuing his second or 

a^aiiut ^^ ^^ captain of the Topaze be was acting under sooie fi 

Ld. Gardner, directions from the Admiralty ; and there seems to be* an 

sertion of that sort in his order, but no such directions 
stated upon the case, and we cannot here act upon his asser 
that he had such. If there were not any fresh directions f 
the Admiralty, then all the authority that appears on the a 
was an authority to take the frigate to Plymoulk, When 
frigate had conveyed him thither he had no farther coati 
or authority over her, she was to return within the limit 
the station ; and he had no right to institute a new craia 
adopt a new adventure. If then Lord G. had not any rl 
the question is whether Admiral Drwy had any. The pi 
tiffs must recover on their own strength ; for it is not eno 
for them to shew that the defendants are not entitled to ret 
It seems then that as to any privity with the orders, Adn 
Drury has no right, because the period of those orders 
r 162 J elapsed by efflux of time ; but by succeeding to the comm 
he had incidentally as belonging to the command a righ 
share in captures made by this ship within the station, 
one of the prizes was taken within the station. Therefori 
that ground the plainti& are entitled to recover. 

Le Blanc, J. I agree .with my Lord, that the plain 
are entitled to recover in respect of one of the captured 
sels. The case does not contain all the facts one could 1 
wished : but I dare say that is owing, as it has been statei 
be, to the difficulty of procuring the necessary informal 
The case does not even state that the capture was made wi 
the station belonging to Admiral Drury ; and we i 
collect that as well as we can from the statement. Ai 
cannot help thinking that there must have been some pi 
cular orders from the Admiralty under which this frigate 
afterwards dispatched from Plj/moutb by Lord Gardner. 
the case now stands. Lord Gardner^ whilst in command on 
Cork station, issues orders to the captain of the Topaze to 
a Spanish ship to Plj/mouihj and afterwards to cruise wi 
a certain latitude for a limited time. Within that time 
latitude, the frigate captured her first prize and reta 
with her to Cork. Afterwards Lord Gardner is enipow 
by the Admiralty to take the frigate to Plymoulh : but it 
not appear that she was under his orders for any other 
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pose thao that of conveying him to Plj/mouth. When the IB13. 
frigate had conveyed bim to Plj/mouthy his Lordship, whether " 
with the authority of the Admiralty or as commander of the against 
Channel fleet it doea not appear, issued orders for her to go ^^' Gardner, 
on a particular service, and after having performed that ser- 
vice, to proceed in execution of her former orders, that is, to f 163 j 
return and cruise on the Cork station, and then to return to 
her former station at Cork. I apprehend that Lord Gardner 
at that time had not any right to issue orders to a frigate to 
cmsae within the limits of another station ; and this vessel 
was captured within the limits of that station after receiving 
Bttdi orders. I think the true way of considering it is this, 
that his Lordship was only empowered to use on a particular 
service the frigate then acting under unexpired orders, but 
that he engrafted on that service another service, which hav- 
ing performed the firigate was to return. During that return 
the capture was made within the Cork station, and therefore 
the representatives of Admiral Drury are entitled to that 
part. 

Batley, J. I am of the same opinion. The frigate was 
under the command of the Cork station, she was therefore 
under a flag officer, and some person must be entitled to the 
flag 8th of the prizes captured within the limits of the station. 
Oo the 5th of March Lord Gardner transferred the command 
of the ships on that station (among which was the Topaze) to 
Admiral Druri/: but as a temporary purpose was to be exe- 
cuted by one of them, that is, to convey Lord Gn'rdner to 
PljfmQulh, the Topaze was selected for that purpose. That 
was a particular service ; and it does not appear that the Ad- 
miralty had given any other orders to take her out of the com* 
maud of the Cork station. It seems to me then, that when 
that pailicular service was performed, she was bound to re- 
turn to her station. She does afterwards return, and during 
ber return she captures the prize in question within the limits 
of her station. It seem^ clear therefore that some person is [ 164 ] 
entitled to a flag 8th, and that Lord Gardner is not that person. 
And no person can be entitled except the person who had the 
command at that time on the Cork station. I entirely agree 
on the other point, that the period of time had elapsed, and 
tbat this claini cannot be supported on the original orders for 
aiz weeks. 
Dahpier, J. It is clear with respect to the original orders 

12 
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that the time had expired ; and that the subsequent order o 
Lord Gardner could have no effect as it regarded the Cor 
station, because his Lordship was at that time the commandei 
of the Channel fleet. The Topaze originally belonged to tb 
Cork station^ and was taken out of that station upon a specie 
service, which having performed, it was her duty to return t 
her station, and become part of the force employed on it. 
do not consider Admiral Drury as deriving any authorit 
from the order issued by Lord Gardner on the 30th of March 
but consider this as the case of a frigate returning to her 8ti 
tion, and making a prize within the limits of that statiot 
When she took this prize she had become subject to the con 
troul, and was under the command of the admiral on the Cor 
station ; and therefore a flag 8th properly belonged to him. 

Verdict to be entered for I-8th of one prize. 

Lord Ellenborough, C. J. noticed that the case ka 
been extremely well argued, very succinctly, and very die 
tinctly. 
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DoE^ on the Demise of Calkin and Others^ agcMU 

ToMKiNsoN and Others. 



Devise of alt I^IJECTMENT brought on the joint demise of S. CaJk 

his real aod JQ^ and Jane his wife, J. M^Cormac and Anne his wife, ai 

ute whereso- J. Cartlich and Sarah his wife, for a messuage and land in tl 

everandwhat- ^^xwh of Dilhom in the county of Stafford. Plea, not guilt 

^irhisSV At the trial at the Stafford Lent assizes 1813 a verdict wi 

tersM.andf. found for the plaintiff*, subject to the opinion of the Court o 
ortothesur- .% #. n ^* 
viTorofthem, the following case : 

mod to be dis- On the 7th of Sept. 1802, John Tomkinson being seised i 
t£r^ nivor ^^ ^^ ^^^ premises in question, by his will, after directin 
as she may by his debts and funeral expenses to be paid, devised thus : ^'M 

will devise: ^jj] ^uj desire is, that all my real and personal estate wher 
held that the . . ^ . ^ 

sislcrs did not take as tenaots in common in fee ; nor supposmf^ them to be tenants 
common for life with a contingent remainder in fee to the survivor, or with a power 
the survivor to dispose of the fee by will, was it such a contingent remainder as w 
devisable by a will made by one in the lifetime of both the sisters, or was the power w 
executed by such will. 
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soever and whatsoever be left equallt/ to my sisters Mary and 1813. 
EUtabeth Tomkinson of Forsbrooke^ or to the survivor of them ^ "7 
audio be disposed of by her the survivor as she may by will de^ against 
visCy^ and made bis said sisters bis executrixes. The testator Tomkinson. 
died in 1810, leaving tbe said Mary and Elizabeth (wbo 
thereupon took possession of the estate) and also another sister 
i^fine him surviving. Afterwards, on the 9th of July 1810, 
Mary made her will, and thereby devised all her messuages, 
lands, tenements, hereditaments, and real estates whatsoever, 
situate at Forsbrooke or elsewhere in tbe county of Stafford^ 
to her sisters EUtabeth and Anne successively for life, and 
froro and after the decease of tbe survivor of them, she de- 
vised all such part of her real estate which was devised to her 
by the will of her late brother J, Tomkinson to the defendants, f 166 ] 
^ their beirs and assigns, as tenants in common, and not as 
joint tenants. Elizabeth Tomkinson was living at the time 
when Mary made this will. Mary survived both E» and A. 
Tomkinson : but dUed without having republished her zoilL The 
lessors of tbe plaintiff, Jane^ Anne, and Sarah, are the beirs 
at law of Maryy and also of J'oAit, Elizabeth^ and Anne 
Tomkinson. 

The question for the opinion of the Court is, whether 
the plaintiff is entitled to recover : if the Court shall be of 
opinion that he is entitled, tbe verdict is to stand ; if not, a 
>K>n8uit is to be entered. 

Abbott for the plaintiff, after premising that the question, 
I^ow far tbe will of M. Tomkinson was operative on the prei* 
^ises in question, or whether it was not wholly inoperative, 
^oold depend on the construction of the will of JT. Tomkinson^ 
Contended, Ist, that if the two sisters M. and E. Tomkinson 
^ook as joint-tenants in fee under that will, then the will of 
Af. Tomkinson would be wholly inoperative, because, accord- 
iii|r to the case of Swift v. Roberts (a), a will made by a joint- 
tenant during the continuance of tbe jointure is not good un« 
derthe statutes of wills, 32 and 34 and 35 H. 8. But, Sdly, 
if on account of this being a devise ^^ equally" to his sisters, 
it should be held not to make a joint-tenancy between them, ac- 
cording to Deiiii V. Gasken (6), then be contended that they 
iroald take either as tenants in common for life, with a con- 
tingent reipainder to tbe survivor in fee, or with a power to tbe 

(^> 3 Burr. US8. {p) Cowp. 657, 
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181S. survivor to dispose of the fee by will. But upon either of thos 
"^^ constructions the vi^ill of M. Tomkinson would *be equally ft 
agaimt Operative. First, supposing it a contmgent remainder to th 
*r**l[fi7^1 survivor, M. Tomkinson would then, at the time of makln 
'- -^ her will, have had no estate to devise, because it was nc 
that sort of contingent remainder which is devisable. A poi 
sibility indeed coupled with such an interest as is descendibl 
is devisable ; and if this would have descended to the heir c 
M, Tomkinson^ if she had died before the event on which th* 
vesting of the contingent interest depended, then the devis 
'would be good ; but how could that be in this case where tb 
person to whom the contingent interest was directed was nc 
in any degree ascertainable before the event happened, for : 
was to depend on the event of one sister surviving the other 
And so this case diflfers from Selwj/n v. Selwyn (a), and Jonm 
y. Roe (b)y where the contingent interests would have bee 
descendible. And therefore in Roe v. Griffiths (c) Lor 
Mansfield said, that in Selwt/n v. Selwyn be was prepared f^ 
have shewn, with the concurrence of all his brethren, that ii 
all contingent, springing, and executory uses, where ike per* 
son who is to take is certain^ so that the same may be descend- 
ible, they are also devisable ; which sentence seems to be an 
exposition of the whole law upon this subject. And it will 
not be found that there are any decisions to reach those cases 
where the contingent interest is not descendible from any one 
dying before it becomes vested. Secondly, supposing it a 
power to the survivor to dispose of the fee by will, (though 
it is difficult to conceive that such a supposition can be cor^ 
rect, because in that cade a moiety of the estate would be an- 
disposed of during the interval between the deaths of the two 
[ 168 ] sisters, which it is clear the testator did not intend) but taking 
it to be so, then it is submitted that the power could only be 
exercised by a person who was the survivor at the time qf ex- 
ercising it. No precise case upon this point has been found : 
but it is submitted, by analogy to other oases upon powerS) 
that the person who exercises it must at the time fill the cha* 
racter in which he exercises it. 

Peakcj contra^ admitted that if the sisters took as joint- 
tenants, the will of M. Tomkinson would be wholly inopera* 
tive : but he contended that according to the rule obeerved in 

(a) 8 Burr. 1 131. (») t T. R. 88. S. C* I H. Bl. SO. (c) i Bl. R. 606. 
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the coDstroction of wills, the estate given to them by the will 1813. 
of J. Tomkinson was not a joint-tenancy. The rule is, that ~ 
in m will words which import an equal division shall not be ag^inti 
defeated by subsequent words importing^ survivorship, so as to Tomkinson. 
make that a joint-tenancy which before was a tenancy in com- • 

11101I9 because in that case the Conrt will rather refer the words 
of aorrivorship to an intention of preventing a lapse in the life- 
time of the testator. So it was considered in Lord Bindon v. 
£• tf Suffolk (a) ; and although that decree was afterwards 
reversed (6), it has been upheld by subsequent cases, Rose v. 
Hill (c), Roebuck v. Dean (d), Russell v. Long (e), and Gar^ 
landy. Thomas (/). It is true that in some of those cases 
the words ^^ as tenants in common^' were added; in others 
liowever they were not ; and in Stones v. Hearteley (gf), there 
were no such words ; but ^^ equally to be divided" was holden 
to be a tenancy in common^ although it was given to the sur- 
wor. So here, by reasori of the word " equally" the words 
of survivorship shall be referred to the death of either of the [ 169 ] 
sitters is the life of the testator, and then they will take not as 
joiot-tenants but as tenants in common in fee ; and so the de- 
feadants, as the devisees under the will T)f M. Tomkinson^ 
will be entitled to a moiety. But supposing that construction 
IM to be adopted, but that this is, as it has been argued, a 
coQtingeat remainder in fee to the survivor, or a power to 
tbe aarvivor to dispose of the whole by will, it is submitted that 
in either case the whole passed by the will of M, Tomkinson. 
A.S to the first, it is not necessary that the testatrix should be 
^^iaed of the contingent interest at the date of her will. Lord 
^enyon in Jones v. Roe observed, that the statute of wills 
^bich enabled persons having any manors, lands, &c. to devise, 
Biiist mean hamng an interest in the lands ; and that a possi- 
bility coupled with an interest was devisable. It is urged that 
^^ matt be also such as is descendible : but though that quality 
l^cu been noticed in the different cases as an inherent quality, 
^ lias not been determined to be an essential one. In Selwyn 
^* Selwyn it is observable that the. son at the time of making 
1^ will had a mere contingent executory use to arise out of 
^e subsequent recovery, which did not amount to more than 
^ possibility. Lastly, considering this as a power to the sur- 

(c) 1 P. Wms. 96. ib) 1 Bro. P. C. 189« (c) 3 Burr. 1881. 

{fi S Ves. Jan. 8S5. \e) 4 Vet. 551. (/) 1 N. R. 82. 

(2r) Cited 3 Burr. 1886. See also Blinel \, CranweU, Salk. 9BS. 
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181S* vivor to dispose of the whole, it has been well executed. In 
P^^ the Countess of Sutherland v. Northmore (« ), a power was 

agaitut given by a settlement to a married woman in case of the death 

ToMKiNsoN. ^j ^^^ husband in her lifetime^ to charge the estate with a sum 

of money, and she executed the power in the lifetime of her 

I ^'^ J husband^ and afterwards survived him ; it was determined by 
this Court, and afterwards by the Court of Chancery, that the 
power was well executed. 

Lord Ellen Bo ROUGH, C. J« It may be somewhat difficult 
upon a will framed like this to say what the estate given by it 
is : but it is not equally so to say what it is not. If it be not 
a tenancy in common in fee, it is clear that the defendants are 
.not entitled to any part, under the willof ilf. TomJdnson. Now 
to put this construction on the will of J. TomMnson would de« 
feat the intention of the testator, because his intention was to 
give the whole to the survivor. But then it is said, that this 
is a contingent remainder to the survivor, and such as is de* 
viseable: but supposing it to be a contingent remainder, I 
think it cannot be considered as deviseable, because the person 
who is to take is not in any degree ascertainable before the 
contingency happens ; it cannot be said in whom the interest is 
during the lives of the two sisters, nor consequently that it is 
in either of them during that period ; and it is onlj in the 
event of survivorship that it becomes oertain. Admitting there* 
fore the enlarged construction put on the statute of wills by 
Ix>rd Kent/on and the other Judges in Roev. t/oitei,— how can 
a person be said to have a contingent interest, when it is un- 
certain whether he is the person who will be entitled to have it 
or not ? And as to the case cited from Viner to shew that if this 
be a power to the survivor it has been well, executed, the dis- 
tinction between that case and the present is, that there the 
power was given to a designated person to be executed upon a 
contingency; here it is given to a contingent person. There- 

L ^^^ J fore without determining what the precise estate given isy 
it appears to me sufficient to say that the defendants are not 
entitled. 

Lb Blanc, J. The defendants must support their case by 
shewing that this was a tenancy in common in fee, or such a 
contingent interest as was deviseable by M. Tomkinson. On 
reading the words of the will, I think it is impossible to say 

(«) 1 Disk. 50. S. C. S Yin. Abr. 427. pi. 8., by the name of SekUer v. 
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that it 18 the first, without rejecting material words. The words 
are, ^^ that all my real and perFonal estate be left equally to my 
sisters Mary and Elizabeth^ or to the survivor, and to be dis- 
posed of bj the survivor as she may by will devise." In order 
to construe this to be a tenancy in common, it would be neces« 
saiy to strike out the words ^^ to the sur^vivor, and to be dis- 
posed of by the survivor," which are inconsistent with a te- 
nancy in common, and thus to take away from the survivor 
the power of disposing of it. But as it is impossible to reject 
such material words, so we cannot intend that the devisor 
meant to give a tenancy in common in fee. Upon a will framed 
like this I should perhaps feel great difficulties in determining 
what precise estate was given : but I think it is quite clear 
that we cannot put that construction on it, which would rejec| 
material words. 

Dampier, J. In Selwt/n v. Selwj/n the person who was to 
take was apparent, there was therefore persona designaia ; and 
60 it is Evident Lord Mansfield considered from what he said 
of that case in Roe v. Griffiths. I am not aware of any deci- 
sion which reaches a case where the person is uncertain. 

Per Curiam^ Judgment for the Plaintiff, 
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HuGHBs against Chitty and Pontland. 

TRESPASS and assault. Plea not guilty, and Chilli/ was 
found guilty with Is. damages, and l^. costs; and Pont* 
land was acquitted. The Master, upon taxation of costs, al- 
lowed Pontland only 40^. 

Park moved that the Master might review his taxation upon 
an affidavit, which stated that Ponlland's costs were very con. 
siderable. 

Bat the Court refused the rule. Le Blanc, J. and Dampier^ 
J. observing that if the defendants had pleaded separately, it 
might have been different, but as they had pleaded jointly it 
would be making the plaintiff pay the costs of the other de- 
fendant to allow increased costs to this defendant (a). 

(<) See nnutout d. Jenkimon v. fFootfyear and others, Barnes ISI. 
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BoEHM and Another against Combe. 

DECLARATION. The second count stated that 
plaintiffs caused to be made a policy of assurance i 
goods lost or not lost, at and from London hy land carriai 
Jffarwichy and at and from thence by a packet to Gottenbu 
beginning the adventure upon the said goods from the loa 
thereof, aboard the said ship, &c., and set forth in the u 
way the printed form with the usual risks enumerated io 
printed form of a marine policy, and that it was agreed 
the goods should be valued on a cask containing bul 
marked with a specified mark at 1500/. It then averred 
by the said policy the insurance was declared to be on a 
containing bullion marked and valued as aforesaid, and 
the said cask was in good safety at Ltondony and there delix 
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[173 J 

by a packet 
to Cr., begino 
ning the ad- 
venture on 
the goods 
from the 
loading on 
board the 
diip, and 
averred that io certain carriers io he carried from London hy land cart 

wm iM'virr- '^ Harwich^ and that afterwards the same, by tlie fraud 
edmtL,to negligence of the servants and persons employed by the 
^^^7^1^ *^ ^^^^^^ ^^ ^^^ about the carriage thereof, were wholly Io 
L. by land the proprietors, &c. General demurrer to this count, 

ihe fraud and Scarlett in support of the demurrer, contended that there 
negiigeuee of not any loss stated in this count, which came within the U 
ika arvants ^^^^^ policy. Taking it that the terms of the policy upoi 

marine adventure were meant to be incorporated (as fa 
may be) into the land adventure, and therefore that the < 
meration of marine perils is to be extended to the corresp 
ing perils by land, none of the perils enumerated in the pri 
form cover the present loss. The peril against ^^ thieves' 
?£i!jl^'"£ been considered as not covering theft of the master 
usiiml printed mariners (a) ; and *^ barratry" does not mean fraud and n 
form of ma- gence, but fraud only of the master and mariners (6); anc 
eootMnlS* what reason should these perils be extended farther as ag; 

the oioal the acts of servants and persons employed by carriers^ 
printed cnu- 

mecaliaa of risksi and tiiat it w» not oecesiKy to aver that the goods were loaded 
to be caoied to ff. 

(a) See Malyne Lex Merc c. 95. 

W See rall^ v. fFkeeier^ Cowp. 164. per Iiord Man^fidd. 
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(hey are against those of master and mariners, who are the 1813. 

servants of the owner ? Another objection to this count is, that ' 

it *0Dly avers that the goods were delivered at Ltondon to the agtdfut 

carriers to be carried ; whereas by reference to the policy as it ^ ^r^y^ -i 

reg;ards the marine risk, it appears to require a loading on ^ J 

board at the place whence the risk is to commence (a); and by 

tbe same rule a loading at London^ whence the land risk is to 

commence, is also required. The insurance is on goods lost 

or not lost by land carriage, which must mean after the land 

carriage has commenced ; and therefore the count ought to 

have averred that the goods wdre loaded at London in the 

.waggon or carriage, to be carried to Harwich. If this bad 

been a loss by marine perils, tnd the count had only averred 

a delivery of the goods to the owner of the ship at his wara^ 

houie at Harwich^ it would have been insufficient to entitle 

the plaintifis to recover. 

Lord Ellbnborough, C.J. asked if it was necessary to 
travel into the marine policy in order to search out a corre* 
spoDding risk, or whether . an insurance on goods by land* 
carriage without more, did not coVer damage arising from 
miscarriage. What else could the assured mean to insure ) 
Bat supposing it necessary to have recourse to the marine 
policy, even then the vford barratry was large enough to 
inclade every species of fraud or malm dolus committed by the 
waggoner or servants, taking them to stand in place of the 
master and mariners: therefore qudcunque vid this risk waa 
included. Upon the other point his Lordship said, that ^^ by 
land carriage," meant from the time the goods were put into 
tke charge of the carrier. 
Per Curiam^ Judgment for the plaintiffs. 

Richardson was on the other side. 

(a) See S^tta t. fFoodmaiiy S Taunt. 416. 
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1813. 



I 



jVov.'isd. ^OE, on the Demise of Thomas Lcwes, a gninst Dayidsoit. 

Where allot- IjIJECTMENT for premises in the pBr'iBh of Jffaliwhistk 
m^e and^ -*--^ ^" ^^^ county of Northumberland. At the trial before 
awarded to Bayla/^ J^ at the summer assizes for that county 1812, a verdict 
simt ofse^ was found for the plaintiff, subject to the opinion of the Court 
Teral custom- on the following case : 

wl^^hewas^ Prior to and in the year 1749, W. Lowes was seised to him 
•eiaed in fee and his heirs, according to the custom of the manor of Ridlejfy 

according to Qf several customary estates H/fthin that manor, in respect of 

flie custom of,.-. .ii.-i^.^ . 

the manor, which be was entitled to rights or common upon the commons 

under an and waste grounds after mentioned to be divided, inclosed 
^twenTthe ^^^ allotted. By the custom of the manor of Ridley^ cu»- 
lord of the tomary estates in that manor pass either by surrender and* 
S^common- ^^^mittance at the lord's court^^or by any other species of 
ers, and an common law conveyance for passing freehold estates accom- 
^iinu^made panJed by the licence of the lord: but they are not deviseable 
which were by will. By articles of agreement bearing date the l?th of 
^"iSdkSS *^ February 1749, between Sir E.Blacketi, the then lord of the 
act,and which manor of jKtJ/^^,^ and several persons therein mentioned, to be 
a|;reement entitled to right of common in two certain commons within the 
cbuse savinr ™anor called Ridley Moor or Common and Hotbank^ it was 
[ 176 1 agreed that such commons should be divided and set out by 
to the lord all certain persons named, who should apportion to the lord of the 
royalties and manor, for his consent to the inclosure and as a recompence 
pnTileges im for his rieht in the soil, one full two and thirtieth part of 
wtfdb as he Hoibank only (the former lords of the manor having thereto- 
had enjoyed fore with the consent of several persons entitled to a right of 
witl^the common upon Ridley common, inclosed a large part of the said 
ancteiit cus- common, in full for the share of the lord of the manor on 
mmuJaiid^ Jftdfe^ common, as lord and in right of the demesne lands 

the award contained also a clause saving to the lord all seijgnories and royalties incident to 
the manor« and the act saved to him the seig^ories and allrents, services, courts, drc. and 
all other royalties, jurisdictions, and pre-eminences incident to the manor in I«m ««ple 
fli^dit as he might have enjoyed the same in case the act had not been madei and alio con- 
tained a clause that nothing should alter or annul any settlements, &c. affecting the lands 
to be inclosed, but that the several allotments should be held by the several persons to 
whom allotted to the same uses, and for the same estates, and subject to such limitations, 
Ac. as the lands in respect of which such allotments were made, were limited to s • 
held that the allotments so made were freehold and not customary estate \ and 
therefore were not within the custesn of the manor, that customary estates are not devise* 
aUebywilL 
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within the said manor) which two and thirtieth part was to be 1813. 
allotted to Sir E, BlackeU^ over and above the part and share ~T 
of the said two commons thereby agreed to be set off to him agaifut 
in respect of certain tenements therein mentioned ; and after I>avid»om. 
such allotments to divide the said two moors and commons 
amonf|;8t the said Sir E. Blacketi and the several persons parties 
thereto, having right oF common thereon, according to the real 
yearly worth and value of their respective messuages, lands 
and hereditaments. And it was thereby further agreed that 
after the division was finished all rights of common on the said 
common should cease, saving to Sir E. Blackett, his heirs and 
assigns for ever, all mines, minerals, quarries, waifs, esirays, and 
all and every the royalties and privileges which he had enjoyed^ 
and which had been enjoyed by the several lords of the said 
manor, in as ample a manner as they had enjoyed such royalties 
and privileges within the ancient customary tenements within the 
said manor, &c. On the SOth of May 1731, an award was 
made by the commissioners appointed under the said articles 
of aip-eeroent, whereby amongst other allotments they allotted 
to JJT. LovDes and his heirs, one hundred and seventy four 
acres and thirty-four perches, and also another allotment of [ 1*^ ] 
four hundred and eleven acres on Ridley common, and four 
hundred and fifty acres two roods and twenty-two perches on 
Holbank common, and that he and his heirs should build and 
for ever thereafter uphold and maintain certain hedges to the 
said allotments. The award contained a proviso, that nothing 
therein contained should extend to prejudice, lessen, or defeat the 
right, title, or interest of the said Sir E. Blackett, his heirs or 
^f^gfiu, lards or ladies of the manor of Ridley, in or to the 
*^gnori&s and royalties incident and belonging to the said ma* 
^ but that he and they should and might at all times for ever 
hold and enjoy the, same, ^ The allotments mentioned in the 
award to be made to fF. Lowes were made to him in respect of 
his right of common for his said customary estates. By 25 G. S. 
c* 84. (a), reciting the said articles and award, the same were 
thereby confirmed ; and it was provided that nothing in that 
>ct contained should extend, or be construed, deemed, ad- 
judged, or taken to revoke, make void, alter, or annul any 
s^tlement, deed, will or lease whatsoever, or to prejudice any 
person or persons having any right or claim of dower, jointure, 

(a) Private act 
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1815. rent service, debt, charge, or incumbrance in, out of, upon 
affecting any of the lands or grounds so agreed and dire 
to be inclosed and divided as aforesaid, or any part or pa 

Daviimoic thereof respectively, but that the several allotments of an 
the said two moors or commons, made or allotted by the 
award, should from the SOth oiMay 1751 be deemed to be] 
unto and at all times thereafter be, remain, and enure to^ 

[ 178 ] be held and enjoyed by the several persons to and for w1 
the same were so respectively allotted, and those claiQ 
under them, and that the said several persons and those clain 
under them should from thenceforth stand and be seised 
possessed thpreof respectively, to such and the same uses, 
to and for such and the same estates, and subject to such 
the same wills, limitations, conditions, settlements, provif 
remainders, reversions, leases, debts, charges, and inc 
brances, as the several messuages, cottages, lands, and grou 
in respect whereof such allotments were made to them 
apectively, were and stood severally limited and liable u 
The act also provided that nothing therein should prejm 
h9$eny or defeat the righty tHky or interest of him the said lor 
inp and to the seignories and rot/aUies incident and belonging 
the said manoTy but that be the said lord, and all and e^ 
person and persons claiming under him as lords of the 
manor fi>r the time being, should and might at all times 
ever thereafter hold and enjoy all rents^ serdccsy courtSy ; 
quisikSy and profits of courts y mines y goodsy and chattels offe 
andfugitivesy felons of themselves and put in exigenty deoda 
waifsy estraysy forfeituresy and all other royaltiesy jurisdicti 
and pre-eminences whatsoevery to the said manory incidenty 
pendanly belongingy or appertainingy (other than and ex< 
such ^common right as could or might be claimed by the 1 
or lordki respectively, as lord or lords of the said manor, 
otherwise) in and upon the two commons to be inclosed, i 
full ample and beneficial a manner to all intents and purp 
as he or they eould or might have held and enjoyed the s 
\m case ttnut act had not been made. The premises for wl 

[ 179 J this .ejeetraent was brought are allotments made under 
said articles of agreement and award confirmed by the ac 
pariianent, some of which allotments were purchased 
JVs JLomes after the award, and the others were made 
awarded to him in respect of his estates of which he 
seised to him and his heirs according to the custom of 
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inanor of Ridley. Ever since the allotments have been made 1818. 
Hoder the ag^ement, they have as far as appeared at the trial, T 
been conveyed as freehold without the licence of the lord, ^gvnut 
aid without any surrender or admittance, and those purchased I>avidi»on. 
by W. Zxmes were conveyed to him by lease and release 
without auy licence or concurrence of the lord. fF. LoweM 
bjf his will dated 1783, devised to his eldest son and heir John 
Lowes and his heirs, all his real estates without mentioning 
eustemary, and died in the same year. J. Liozoes after his 
filher*s death was admitted at the lord^s court to the custom- 
ary estates of which his father died seised as heir to his 
father, and by his will dated the 27th of December 1795, after 
devising certain messuages, &c. for the payment of debts and 
kgacies, devised all and singular his manors, messuages, lands, 
BMoes, advowsons^ tithes, and hereditaments, and all other hia 
real estate whatsoever, as well copyhold and customary as 
freehold, not thereinbefiMre devised, uotoand to the use of his 
SOB fF, C Lawei aad the heirs of his body lawfully to be be* 
gotten, and in default of such issue to the only proper use and 
behoof of the said J. Davidion (the defendant) his heirs and 
•isipis for ever. In December 1795 Js Lowei died seised 
amongst other things of the premises in question, leaving an 
oalysoa child the said W. C hoxoesy then an ia&nt under the 
He of six years, who afterwards died without issue and with- [18^} 
out having nttnined the age of 91. Thoraas Lowei (the lessor 
of the plaintiff) is An brother%f X Lowes j and undo and heir 
at law to W. C. Lawet. 

The question for the opinion of the Court is whether the 
pkiatiflT is entitled to recover : if the Court shall be of that opi<^ 
Mn the verdict to stand ; otherwise a nonsuit to be entered. 

0, Marriotiy for the plaintiff, after adverting to that part of 
the ease which states thai by the custom of the manorj-custom- 
ary estates in that manor pass by surrender, &c. but are not 
denseable iby will, said the question was whether the new d- 
lotmsiits fassed by the will of .F. Lowes^ or whether the above 
omteia extended to them. And he contended that it did inas* 
nmch as by coupling the agreement, award, aod aet of parlia- 
naat together, it appeared iVom them to have been the in- 
tention of the piuiJes, that the new allotments should be sub- 
ject to the same ueages as the customary tenements were sub- 
ject to, which i^ould only be effioeied by s^ing them of the 
like owtomary tenure. The private act of parliament^ as 
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1613. well as the agreement and award, is to be construed accord* 
"Z^ ing to the intention of the parties (a), and it is clear that thcf 

ttgmnst lord intended to secure himself against any possible diminution 
David^ion. of Ills rights over these allotments, for the agreement saves all 
mines, waifs, estrays, and all royalties and privileges, in tarn 
amplo modo as he had enjoyed them within the ancient customary 
tenements ; and the award expressly provides, that nothing shall 
lessen bis right to the seignories and royalties. Then the act of 
[ 181 J parliament in the same spirit makes the same and other more 
extensive reservations in favour of the lord, reserving to him 
every incident of customary tenure, to be enjoyed tit tarn am^^ 
plo modo Bs if the act had not passed ; and there is besiden a 
previous clause touching the new allotments, which provider 
(inter alia) that the same shall belong to the several persons 
to whom allotted, to and for such and the same estates, &c., as 
the several messuages, &c. in respect of which such allotments 
were made, were limited to. And how could they be subject 
to the. same estates as the ancient messuages, unless the lord 
had the same rights in respect of them ? So that if any doubt 
bad remained on the previous documents, the act of par^^* 
liament seems to have removed it and made all clear. This 
view of the case is consistent also with the rule of law ; for 
these allotments being made in right of the customary tene-* 
ments, the law would incline to consider them as customary ; 
for the rule is that the accessary must be of the same nature 
as the thing to which it is appenaant, or as it is elsewhere said 
^ a thing that cometh in lieu of another is to be as if it were 
the same" (a). And though in Revell v. Jodrdl(b) it was laid 
down, that this rule shall not be good to create a copyhold, 
because a copyhold cannot be created by operation vof biw, je% 
it may be good as an argument to shew that the act of par- 
liament intended to create it. Jlevell v. Jodrell (c) and iTozvit •• 
ley V. Gihson.{e) are distinguishable from the present, because 
there the wastes were expressly given to the tenants in free 
socage and fee simple. As to the reservations in &vour of the 
[ 189 3 lord, it may be farther observed that the agreement expressly, 
reserving all royalties and privileges as he had enjoyed the 
same within the customary tenements, is in that respect, 
stronger than either the award or act of parliament, for thej 
say only royalties, &c. incident and belonging to the manor, 

(«) Per Ld. Kenym in Townty v. Gib$<m, 8 T. R. 705. («) Finch's Lmw, 67. 
(»)ST.R.4S4. . (r)/W4*.4l5. (rf) /W* 70», • 
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mad so will help to explain them. And almost all the reserva- 1815. 
tions contained in the act are inconsistent with the notion of ' 

Ibe tenants having the freehold. Such for instance is the re- Mgainst 
serration of mines ; and rents, services, courts, &c., seignories Davidson. 
and all other royalties and jurisdictions incident to the manor, 
could not, according to Bradshaw v. Lawson (a), be reserved 
by any deed, by reason of the statute of quia emptores (&), if 
the estate in respect of which they were due were conveyed 
away to the tenant. Nor in such case could they be reserved 
by a private act of parliament, which is in the nature of a deed, 
and shall not be taken to control the statute of quia emptores. 
Again the word ^^ forfeiture" occurs, which as it is there used 
must be understood, either propter delictum^ or propter defectum 
sanguinis / but the right of escheat enures by way of rever- 
sion (c) ; the land results back to the lord of the fee (d), which 
shews that it most still be holden of him. 
Scarlett, contra^ was stopped by the Court. 
Lord Ellen BonouGH, C. J. I think there is no occasion to 
troaUe the other side. This is an ejectment brought by 
Thomas Lowes claiming as customary heir of W. C. Lowes, the 
only son and heir of the testator John Lowes, to recover pre* [ 183 ] 
mises which the defendant claims to hold, as freehold, as 
devisee under the will of «/. Lowes. The question resolves 
itself into this, whether the premises be customary estate of 
the like tenure, which the customary estates in respect of 
which they were allotted were before the agreement and 
award stated, and before the passing of the act of parliament, 
or whether they are now freehold. The case states that in 
1749, by agreement between the then lord of the manor and 
several persons entitled to right of common over two commons 
within the manor, it was agreed that such commons should be 
divided and set out by persons then named, who should appor- 
tion to the lord, for his consent to the inclosure, and as a 
recompense for his right in the soil, a certain portion of one of 
those commons, which portion was to be allotted to him over 
afid above his share in respect of certain tenements ; and it 
was agreed that the rest should be divided amongst the said 
lord and the several persons having right of common according 
to the yearly value of their respective tenements; and it was 
/urther agreed that after the division, all rights of common 

(«) 4 T. R. 443. {b) 1 8 Ed. I. st. 1 . 

ifii 1 Bl. R. 133. Burgeti v. WhedU. (d) 2 Bl. Com. 944. 

Vol. II. K 
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1813. over the said commons should cease, saving to the lord all 

- mines, &c, and all (he royalties and privileges which he bad 

ag9in9t enjoyed, and which had been before enjoyed by former lorcb 

JDavidson. within the customary tenements. Now if it was the intention 
of the parties by this agreement to constitute an estate of a 
customary nature in these allotments, it was a thing which by 
the law of the land they were not competent to do. It was 
decided in JRevell v. Jodrell and TownUy v. Gibson^ that such 
a species of tenure could not be created at this time of day ; 

[ 184 J because it is an essential quality of such an estate that it must 
have been imroemorially demised or demiseable as customary 
estate ; and as it must always have been of such quality, it 
follows that this quality cannot be created by any modem 
agreement If therefore this agreement was framed with any 
such intent, it cannot have an operation to that efiect. Then 
let us go on to the award, and see what the intention of that 
was. The lord gave up a portion of the entire soil, which he 
before had, in lieu and satisfhction of what the commoners 
gave up and had before, namely, an entire right of common ; 
he recedes from his right in respect of the entirety of soil, and 
what is allotted to both parties conveys to both a right of soil : 
it is an entire and exclusive interest in the soil in that portion 
which is allotted to the lord, as well as in those portions which 
are allotted to the commoners in satisfaction of their rights of 
common. But much stress has been laid on the words saving 
all seignories and royalties to the lord. But the lord enjoyed 
in his own land no seignories or royalties, except perhaps that 
of free warren or the right of appointing a game-keeper. He 
had the entire dominion over the soil subject to the tenants' 
right of common. The award therefore carries it no forther. 
But then comes the act of parliament ; and the question is upon 
the act; for I assume it as incontrovertible that a copyhold 
cannot be created at this day, except by act of parliament, 
or by custom to warrant the granting the waste as copy* 
hold ; and then it is by operation of the custom, which when 
the lord shall have granted any portion of the waste, al- 
though it has not been granted before, makes that which 
was potentially demiseable before as copyhold abeolnteiy 
so; but subject to this clear exception the proposition is 

r 185 1 incontrovertible that a copyhold cannot be created at this dbty. 
But still it is tompetent for the legislature to create it> and in 
order to see whether that has been done, let ns look to this ae^ 
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tnd exftunine whether it has made this copyhold. The act pro- 1813. 
Tides that Bothing therein contained should extend to alter or "doT 
aiiniil any settlement* &c., but that the several allotments shall tigaiHtt 
be deemed to belong to and thereafter shall be enjoyed by the vumov. 
several persons to whom the same are allotted, and those 
claiming under them, and that they from thenceforth shaU 
stand seised thereof, to such and the same uses, and to and for 
such and the same estates, &c., as the several lands in respect 
whereof such allotments were made, were and stood limited 
to. This does not mean that because the original estates were 
in their tenure antecedently customary estates, therefore the 
allotled estates should follow the same tenure and be custo- 
nary too ; but that where there happened to be any settle* 
meat or conveyances before and then subsisting, which affected 
Ae lands to be inclosed, whether such settlements, &c might 
lii¥e carved out estates for life or in tail, or whether they 
■ight be in fee, the same should affect the lands allotted, 
which should be subject to the same. That I take to be the 
■eaoing of the provision, taking the whole context together, 
that they should be subject to the old uses ; and that seems to 
me to be the only feir interpretation of this clause. Then 
eomes the saving with respect to the lord's right ^^ that no- 
thing should prejudice or defeat the right of the lord to the 
seignories and royalties incident to the manor ; but that he 
and those claiming under him, should enjoy the same in as Aill 
and ample a manner, to all intents and purposes, as they might [ 186 j 
have enjoyed them, in case the act bad not been made.*' In 
one respect it may be said, the lord does not enjoy in as ample 
a manner as before the act; for before, the tenants had a right 
of eommon over the whole, which rendered their several copy- 
holds of so much more value ; but the lord had also a right of 
toil over the whole, and has gained his equivalent by means 
of the exclusive allotment made to him in respect of that right. 
'Hierefcre taking the whole of the act together, there is no- 
Amg to prejudice the lord. ^* In as ample a manner as if the 
act had not been made" cannot confer any new right, but re- 
■crvcs only such rights as he had before. What I am now 
laying down is precisely what Lord Kenyon said in Townleu 
V. CKii&ny where examining how the tenants in that case held 
dkeir allotments under the act, he said they could not take as 
copyholders, unless the act of parliament had so directed, but 
they took their allotments as freehold estates of inheritance ; 

K2 
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iSlS. and he added ^^ it is extremely clear that no new tenure can 
"J^ — be created^ unless by the authority of parliament, since the 
againit Statute of quic emptores; nor can any person reserve to him- 
DsftviDsoN. ggjf ^ right of escheat." The same doctrine is laid down ex- 
pressly by Ashhurst^ J. delivering the opinion of the Court in 
Reoell V. Jodrell (a); '^ it is held clearly that a copyhold must 
be time out of mind, and cannot begin at this day ;" for which 
he cites Co. Lit. 58. b. and the case of Kempe v. Carter^ 1 
Leon. 55., where it was held that notwithstanding the lord 
granted de facto ^ yet ashe did not grant secundum consuetudi* 
nem manerii^ the land was not customary* For it had been 
[ 187 j contended by Hill Serjt. in the argument of Resell v. Jodrell^ 
as it has been contended to-day, that if one thing be given in 
lieu of ^another, it must be as the thing itself; and that there- 
fore what was given in that case to the tenants in lieu of their 
copyhold interests must be copyhold. It was considered in' 
that case that a copyhold cannot be created at this day by act 
of the parties. It may be by act of parliament. The question 
then is whether this act has made it such, and I cannot find 
any words that can be considered as importing that meaning. 
These premises have been granted without the licence of the 
lord as freehold ; and must go to those who are entitled to 
claim them as passing under the will as freehold. 

Le Blakc, J. The land which is the subject of this eject- 
ment was the freehold land of the lord of the manor, 'before 
the passing of the S5 G. 2. c. 34. -The only question is, whe- 
ther any thing has happened with respect to this land, which 
has changed the nature of its tenure. It belonged to the lord 
as his freehold subject to certain rights of common, which the 
customary tenants bad over it. For the purpose of putting as 
end to those rights, articles of agreement were made between 
the lord and the tenants for dividing such commons, and sub- 
jecting them to the award of persons, who should apportion to 
the lord a portion in lieu of his rights, and to the tenants ano- 
ther portion in lieu of theirs. That agreement and award 
were afterwards confirmed and carried into effect by the act of 
parliament. So the case stands upon the facts ; and it is per- 
fectly clear upon the law, that a customary tenure cannot be 
[ 188 1 created at this day by the act of the parties, but there must be 
a custom to warrant the granting it : it cannot be created by 

(«) 8 T. a. 424 
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operation of law. Taking that as an incontrovertible propo* I8?f. 
sitjon, let os see whether any thing has changed the nature of 
this tenure. The principle is true to a certain extent, that againtt 
accessarium iequUur prtncipalcj and so far perhaps it may be Davidsow. 
said that those rights of common were of customary tenure so 
long as they continued appurtenant to the principal land. But 
after this agreement was entered into, and in pursuance of it, 
the lands were allotted to the commoners^ in lieu of their rights 
of common, the lands allotted could not follow the nature of 
the tenure of the principal land, although allotted in lieu of 
rights of commoUj which were appurtenant to and did follow 
the nature of the principal. Let us then advert to the act of 
parliament, for the difficulty ^at has been raised is caused by 
certain expressions inserted in the agreement, and copied into 
the aet, which have been relied on in argument. The agree- 
ment contains these expressions which have been so much com- 
mented on, ^^ saving to the lord, his heirs, &c«, all mines, &o.| 
and all and every the royalties and privileges which he had en- 
joyed, and which had been enjoyed by the lords in as ample a 
manner as they had enjoyed the same, within the customary 
tenements within the manor." It has been argued, that this 
saving clause must have been intended to have the effect of 
making these allotments to be of customary tenure; for 
otherwise they would be freehold with incidents inconsistent 
with a freehold tenure. If the argument had rested* solely 
00 the agreement I should have been of opinion that this 
danse, whatever might be its intention^ could not have 
had the effect of making them of customary tenure, be- 
cause that would be doing what could not be done by law, r 189 1 
But undoubtedly the act of parliament may have that effect, 
uid let us see whether it has made them customary. The act 
reeites the agreement and award, and confirms them, and then 
follows a saving clause, wbich is different from that in the 
agreement, and cannot be controlled by it even if it were of 
greater force than it really is. That clause provides, that 
nothing should be taken to alter or annul any settlements or 
mcambrances affecting the lands to be inclosed and divided, 
hat that the several allotments should remain to the several 
pemns to whom allotted, and that they should enjoy the same 
to and for the same estates, settlements, and incumbrances as 
the lands in respect of which such allotments were made, were 
liable to before* The meaning of all this is, that nothing by 
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U19. which these allotmentB are given to the several persons ; 

freehold shall be deemed to have the effect of altering tl 

agmim§t qoantum of interest which those persons may be entitled 

Daviosov. y ticjer any subsisting settlements of the principal estates. Th 

follows the saving clause with respect to the lord, which pi 

vides ^^ that nothing shall ej(tend to defeat the right of t 

lord to the seignories and royalties incident to the manor, h 

that he shall have the same at all times, in and upon the ti 

commons to be inclosed, in as full ample and beneficial 

manner, and to all intents and purposes, as he might have k 

in case the act had not been made." That reserves to bi 

^ only the sane rights over the freehold land now become tl 

freehold of the tenants, which he before enjoyed as lord ov 

the same land when it was his own freehold. So that if tl 

clause in the agreement could be considered as of more ei 

[ 190 3 tensive operation, still the act of parliament would not ado| 

it to that extent, but would only give to the lord the san 

rights as he enjoyed over the allotments before they we 

allotted, and while they were his own fleehold. Therefore 

the words of the agreement were of doubtful construction, y 

it is most manifest that the legislature never intended to mal 

the allotments of a different tenure from what they had be< 

before. It seems to me that this is the true constructiofl ; ai 

therefore the postea mnst be delivered to the plaintiff. 

Batlby, J. I am of the same opiniop. I see nothing 
shew an intention that the property to be allotted should, fro 
the passing of the act of parliament, be of a different nata 
from what it was before. At the time of the passing of t 
act the property was the lord's freehold, subject to eerfa 
rights of common over it. It seems that the lord had also 
respect of certain tenements turned out on the common ; ai 
the agreement provides in respect of one of the commo 
called Hoibank that the lord should have a portion of it ai 
recompence for his right in the soil ; and in respect of the oCk 
common, that he should have nothing, inasmudi as former loi 
had received a recompence out of that upon a former occasic 
and it was further agreed that the residue should be allot( 
among the commoners. Certain savings in the agree» 
have been relied on to shew that it was intended that the tcni 
of these allotments should be changed. In the first plaes^ 
could not be changed by the mere act of the parties : but si 
poiii« it coakl^ the woids of the agreeiacnt ace act •nfliciMit 
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sliew any such intention. They are these: '^saving to the 1813. 
lord, his heirs, &€. all mines, Sec. waifS| estrays, &c. and all ~ — 
royalties and * privileges which he and other lords had enjoyed, agamit 
in as ample a manner as they had before enjoyed them within D^vidsok. 
tbe ancient tenements within the manor.'^ The rights of the t ^^^ J 
krd as lord of the manor only, and not his reversionary inte* 
rest as lord of the fee in the customary estates, properly fall- 
withio those terms. The latter could only come within the 
words royalties and privileges, which however are equally 
referable to other rights. So the word ^^ seignory"' in the 
award is consistent with a tenure in fee simple, and was so con- 
sidered in Townlejf v. Gibson. And the first clause of the act 
was not meant to interfere with the tenure of the lord and the 
MTeial persons to whom the several allotments were made, but 
merely to regulate the interests of the several persons as to the 
eoorse or channel in which the allotments should go.. Former 
proprietors might have carved oat estates either in tail, or for 
life, or years, or they might have burtbened them with cbargea 
or iacumbraoces. The clause therefore in the aet of parlia- 
neo^ wbicla is a common one, provides that nothing in the act 
ikdl eiUead to alter any conveyance or incumbrance, but that 
the lands allotted shall go according to the limitations in those 
ceoveyances, in the same manner as the original lands would 
ba?e gone. Then comes the proviso in favour of the lord 
(bare he stated it). What royalty or seignory incident to the 
iBBDor will at all be intefered with, by holding that the several 
tenants take a freehold interest in the land in question ? In 
Totmky v. Gibson there were as ample words as in this saving 
daose, and yet the tenants were considered as holding their 
allotments in fee sinaple, discharged of every right not ex^ 
preasly reserved to the lord; and it was understood to be con« 
8i>teiit with that holding that the lord should retain all the f 193 ] 
rigfats reserved to him in the saving clause. That saving 
clause provided that nothing should extend to prejudice the 
nght of the lady to the seignories incident to or belonging to 
the manor, (a strong expression which has been pressed upon 
M in this case,) but that she should enjoy ^^ all rents, for- 
feitucea, See. and all other royalties and manerial jurisdictions 
in 88 ample a manner as if the act had not been made." The 
ttriogs therefore in that clau9e in fevour of the lady were as 
exte^aive as those in this clause ; nevertheless it was decided 
tktt the tenants took their several allotments in fee simple* I 
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I 

1813. have no hesitation in saying, that there are not any words to 
^ be found in this act which shew that it was the intention of the 

Doe 

against parties that these allotments should be holden as customary. 
Davidson. There is one part of the argument, viz. that a private act of 
parliament could not, if ever so explicit, create a species of 
tenure contrary to the statute of quia emptores, to which. I do 
not assent ; for I apprehend that the legislature may dispenne 
either in a private or public act with the provisions of a former 
public act, if they use distinct terms for that purpose. 

Dampier, J. I am of the same opinion. It appears quite 
clear that nothing but an act of parliament or custom can 
authorize the creation of a copyhold tenure at this day. And 
in so important a creation it should appear by express terms 
that it was the clear intention of the' legislature to create it. 
This has been the prevailing opinion in cases of modern acts 
of parliament, so that persons who are familiar with these acts 
know that when it is intended to create such a tenure, it must 
be inserted that so much shall be copyhold and so much free- 
[ 193 J bold* And I have known instances, when that has been 
omitted to be done, of new acts having been obtained for the 
simple purpose of making such a provision. It is most espe- 
cially necessary in this case that a clear intention should be 
shewn, where it appears that for 60 years last past these allot* 
ments have been conveyed as freehold. The question then is, 
whether there be any thing in the agreement, award, or act, to 
shew any such intention. The agreement has no reference to 
any act to be afterwards passed. Is it then to be taken that 
« the parties to the agreement meant to create customary estates ? 
The answer to that is, that whatever they might intend they 
could not by law effect it; and besides, if they had intended it, 
would it not have been a much shorter way to have expressed 
at once that it was agreed that the allotments should be cus- 
tomary ? In like manner as to the award, if this intention had 
been signified to the commissioners, it is probable their award 
would have been more precise on the subject. The words 
seignories and royalties have slipt into their award : but there 
is nothing more. In both cases it is also probable that there 
would have been some reference to the act of parliament to be 
passed ; by the authority of which alone such an intention could 
have been eflfectually executed. I do not collect therefore 
from either that it was the intention of the parties to create 
such a tenure, which could alone be done by the act of par* 
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liament. But let us see what is contained in the act. The 1813. 
first clause, which provides that the allotments shall be subject T 
to the same incumbrances, &c*, is a common clause in these agahut 
acts. And though it is possible by picking out some particular ^^^'o^o^ 
words to raise an argument on them, when disjointed from the 
context, to shew that the allotments would not be subject pre* [ 194; ] 
cisely to the same estates as the principal lands, unless the lord 
had the same rights in respect of them ; yet the whole must be 
taken together; and then it will appear that that clause is 
wholly o/to intuitu, and meant only to provide that the incum- 
brances which had attached should remain, and the allotments 
go in the same channel. The last clause, I own, appears to 
me to have no weight. What customary rights, or suit of 
court, or perquisites and profits of courts, &c. had the lord 
over this waste which he held plena jure? It appears to me 
to amount to nothing more than this, that as before the lord 
might have the appointment of a game-keeper, or a right of 
felons' goods, and such like, that he should continue to enjoy 
the same ; it goes no farther ; it does not establish the pro- 
position insisted on in argument, which ought to be made out 
by clear words. The only argument of any weight is this, that 
the lord has by agreement diminished his own rights by ac- 
cepting a statutable release of the right of common. I answer, 
that the lord considered that in the compensation which he 
received for those tights by the quantum of land which was set 
out to him. For these reasons I think there ought to be judg^ 
raent for the defendant. 

Postea to the Defendant. 
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JTawf Mrd. WooD and Another against Dodgson. 

diiSu&f I^OVENANT : the plaintiffs declare, that by indenture of 
partnership V^ the 6th o^ May 1811, made between Dodgson (the de- 

Ito?ra*tw? ^®"^"^> ®^ ***® ^^^^ P^^^y ^"^ ^® plaintiffs, John Wood the 
of the three elder, and «7oAn Wood the younger, of the second and third 
assigned to part, aflter reciting that in 1804 Dodgson and the Woods bad 
theirsharesin Agreed to become partners in (he business of warehousemen for 
the partner- 10 years, and had continued in such partnership to the date of 
efforts and*^ ^^ indenture, and that they had agreed to dissolve the same on 
the other co- certain conditions, it was witnessed, that in pursuance and in part 
^^^idi^ bts P^^f^'^i'^^ of the said agreement, the said parties did dissolve 
thenduefrom the fiame ; aiid that in farther performance,&c. and in considera- 
M MdtoVn- *^° ®^^^ ***" of 300/. a-piece to be paid to the Woods by Dodg- 
demnifjthe ^Mi, and of the covenant by Dodgson for indemnifying them 
two from^e against all the debts and engagements of the said partnership, 
Se same, and ^ ^^® ^^^ ^^ ^ ^^^ indenture, they the Woods did assign 
from all ac- jtud set over to Dodgson all their shares and interests in the 
by'raison of ^<^^ ^" trade, ready money, debts outstanding, and effects be- 
the non-pay- long iDg to the partnership ; and also all the dividends on certain 
^(% and^af- ^^^ therein specified, together with all the books of accounts, 
terwards be- &c« ; to hold the same to Dodgson as his own. And Dodgson 
came buk- jjj thereby covenant with the Woods that he would pay, satisfy, 
commission Bnd discharge all and all manner of debts then due and owing 

[ 196 J from the partnership, and would indemnify them from the pay- 
Wm^nSCT ^ ment of the same, and also from all actions and costs which 
which he ob- might accrue to them by reason of the nonpayment of the 
^^"^"2^- same, &c. The plaintiffs then assign for breach, that after the 
afterwards making of the indenture, to wit, on the 16th of February 
the holder of 1813, one Wylie sued the plaintiffs upon a bill of exchange, 
^ by tS""^^ dated the 4th otJuly 1810, drawn by Wylie before the time of 
three part- making the indenture, upon and accepted by the partnership 

beforethedhh ^^^ ^^^ ^"™ ^^ 155/., payable at six monthe after date, and 
solution of which bill was accepted by the partnership for a partnership 
M ^^w^the ^^^^ ^"^ before the time of making the indenture ; and such 
two,*and they proceedings were had that afterwards, to wit, on the 13th of 

were obligea 

to pay the bill : Held that by stat 49G, S,e, 121. i . 8. the certificate might be pleaded ia 

discharge of an action brought by the two against the other upon his covenant* 
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April 181S, the plaintifis were obliged to pay and did pay to i813. 

Wylie 181/. 18«. 6d. in satisfaction and discharge of the sum of 

money in the said bill of exchange mentioned, and for interest againti 
thereon, and for the costs and charges of the said suit ; by DoDosoif. 
means of which the plaintiffs were and still are damnified, &6. ; 
yet the defendant hath refused to pay, &c. 

The defendant pleads (in^ alia) that on the Ist otJanuafy 
1819, be wae a trader, &c., and afterwards, to wit, on the 15lh 
of Jlpril 1818 became bankrupt, and a commission was issued 
agmittst him $ and then sets forth the proceedings under thecoma 
mission, and that on the 5th of June following he obtained his 
^certificate ; and that the indenture mentioned in the declara- 
tioD was made before the 15th of April aforesaid ; and although 
the plaintiffs did pay 181/. 18f. 6d. to ^/ie after the said 15th 
day of AprU when the defendant became bankrupt, and the 
cooimissioB issued as aforesaid, yet that immediately from and 
after the time of the said payment the plaintiffs were enabled [ ^^ J • 
to prove, aad might have proved, the said sum of 181/. ISt. M. 
under the said commission, without disturbing any dividend 
or dividends already made. 

Demurrer and joinder. 

Scarleity ia eupport of the demurrer, stated the qoestioR to 
be whether the stat. 49 G. 3. c. 181. «. 8. has discharged the de- 
Aiidant firom his covenant by reason of the certificate. The 
Iftw, as it stood before that statute, would net have discharged 
luBiy inaftmoch as the plainttfis did not pay the debt wntil after 
the issuing of the commission. But the statute enacts that 
^' where at the time of issuing the commission any person shall 
be surety for or be liable for any debt of the bankrupt, it shall 
be lawful for s«ch person, if he shall have paid the debt, al- 
though he may have paid it after the eommisrion shall hate 
issued, to prove bis demand in respect of such payvtient as a 
debt under the commission, and every person obtaining his 
certificate shall be discharged of ail demands at the suit of 
such person having so paid, or being hereby enabled to prove, 
&c. with regard to his debt in respect of sach suretiship or 
liability, in like manner as if such person had been a creditor 
before the bankruptcy for the whole debt, in respect of which 
]m was surety 0r so liable." Now m order to bring the plain- 
tiffii within this dasse itmiust be shewn, that they were sureties 
for, or liable for a debt of the bankrupt ; for the clause is 
confined to persons who have paid the debt as sureties, or as 
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being liable for the bankrupt, and not as being liable on their 
own account; and in such case the bankrupt is discharged by 
the certificate. But here the plaintiflTs have merely *paida debt 
for which they were themselves liable, and not as sureties for 
or as being liable for a debt of the bankrupt. It i» true that 
the bankrupt has covenanted with them to pay this debt : — but 
bow does that render the covenantees liable for any debt of his 
at the time of issuing the commission ? When he made de- 
fault, and they were obliged to pay, then indeed they became 
entitled to sue him on the covenant : but there was not any 
debt of the bankrupt for which they couldbe liable until the 
time when they actually paid the debt which he had cove- 
nanted to pay. iBut that time was long after the issuing the 
commission. Suppose there had not been any covenant be- 
tween them, but merely a dissolution of the partnership, and 
then the plaintiffs had been called on to pay a partnership debt 
after the bankruptcy of the defendant and after the issuing of 
the commissioB ; m that case they would have been entitled to 
an action for contribution against him.; and it would not have 
been barred by the certificate. The only difference then whieh 
the covenant makes is to give them a remedy by action of co- 
venant instead of assumpsit. And if they were not liable for 
the debt of the bankrupt at the issuing of the commission, ner- 
tber were they sureties* The term surety means a person who 
pledges himself to the original creditor for the debt of another : 
but not a person who being originally liable himself has taken 
a covenant from another to pay his own debt, and only remains 
liable as between him and the covenantor in case the latter 
makes default. The case therefore does not fall within the 
words of the act ; and this being an alteration of the law, much 
to the prejudice of the plaintiflb' rights, ought not to be car- 
ried beyond the express words. 

AbboUy contri, was stopped by the Court, after having re- 
ferred to £r parte Lloyd (a), and Ex parte Lobbon (b). 

Lord Ellenborouoh, C. J. This is quite a new case, and 
depends entirely upon the words of the statute : but I cannot 
help thinking it falls within them. Before the statute this 
debt could not have been proved under the commission. The 
statute does not indeed seem to impose a hardship on the plain- 
tiffs : but at the same time they will not be in a much worse si-^ 
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^uation thanifthey were to pursue a fruitless suit. The words 1813. 
of the statute are " where any person shall be stirety for or liable ""; — 
for any debt of the bankrupt." Here the plaintiffs have as- ag^ 
signed all their interest in the partnership effects in considera- I^odoson. 
tion of a covenant of indemnity on the part of the bankrupt, 
which left them still liable as before to the original creditors of 
the partnership ; they^were liable at law as co-debtors with the 
bankrupt for his and their own debt, but in equity he was solely 
liable, and they were sureties ; for by the corenant he became, 
as between the parties to the covenant, the principal debtor, the 
debt was his debt, although as to other parties the plaintiffs 
still remain liable, and therefore when they paid this debt they 
paid it in his discharge. I cannot therefore say that this case 
does not iiill within the act of parliament, which does not merely 
contemplate legal, but equitable liability. 

LiE Blanc, J. The words <' liable for any debt of the 
bankrupt" are large enough to comprehend this case ; and we f 800 1 
are to see that the case falls within the remedy which the act 
proposed to hold out in favour of bankrupts. Before the act 
the original debt would have been barred by the certificate, and 
the remedy proposed seems to have been, that when any per- 
son at the issuing of the commission should be surety for or 
liable for the original debt of the bankrupt, the bankrupt 
sbonld be relieved in the same manner from all claims of 
sadi person arising out of the original debt, although the 
cause of action arose after the bankruptcy. Where the 
words therefore are large enough, and it appears that the 
renaedy was intended, I rather think we ought to give effect 
to it. 

Batlet, J. The .intention of the legislature, at the same 
time that they relieved the bankrupt, was to confer a benefit 
also on the surety, or person who was liable for the debt of the 
bankrupt. The principal creditor might have proved under the 
commission, or might have resorted to the surety without prov- 
ing under the commission ; therefore, before the act he might 
have compelled the surely to pay the whole amount, without 
the surety^s having any benefit under the commission. This 
clause therefore was intended to remove that inconvenience. 
and to give to the surety the power of obtaining a dividend in 
respect of his debt. In this case, if the plaintiffs have let slip 
their time by not making so early a claim as they might, that 
was their own &nlt ; because they ought to have known that 
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this was an outstanding debt, for which the bankrupt's estate 
was liable* 

*Dampier, J. It seems to me that this case falls within the 
words of the act. As before the act the surely was thrown on 
the future estate of the bankrupt, the act hy allowing him to 
prove on the bankrupt's estate, may be a benefit both to the 
bankrupt and the surety ; on the other hand, it may happen 
that the surety is not compelled to pay the money until the 
whole estate is gone. It is to be presumed that the legislature 
balanced these inconveniences, and determined upon the 
whole to give a benefit to the bankrupt, by putting the surety 
upon the bankrupt's estate. I think we cannot get out of 
the act. 



Judgment for the defendant. 



Nov. 84Ui. 

Defendant in 
custody on an 
attachment 
for non-pay* 
ment of mo- 
ney awarded 
by the Mas- 
ter, to the 
prosecutor of 
an indictment 
for an assault, 
of which de- 
fendantiscon- 
victed, is not 
entitled to his 
discbam un- 
der 48 G.S.C. 

[208] 
18S.afterbay- 
ingbeeninfri- 
son la calen- 
dar months, 
althoufbtbe 
sum awarded 
fordamafes 
do not exceed 
fOL ezdnsive 
of costs. 



The King against Charles Dunnb« 

THE defendant having been found guilty upon an indiet- 
ment for an assault, upon his coming up for judgment 
it was agreed between the parties, (with the leave of the Court) 
to go before the Master. The Master, after hearing the parties, 
hy his aUocaiur awarded to the prosecutor 13/. 155. for his da- 
mages, and 60/. IT^. 7df. for his costs, for nonpayment of which 
the defendant was attached. 

Barry moved under these circumstances upon stat. 48 G. 3. 
e* 1S9., for a rule ittsi to discharge the defendant out of cua* 
tody of the Mardial, on the ground that he had been upwards 
of 19 months in custody, in execution far damages not exceed- 
ing 90/« Hesubmittedy that as the Master had distinguished 
in his aUocaiur between damages and costs by awarding sep%« 
rate sums for eaobt ^^^ aUoeaiur was the same as the 6nding of 
a jury, apd that no substantial difference existed between the 
award of the Master and the inding of a jury ; and tberefara 
tlia damages baing under 901. the defendant was entitled to the 
banefit of the act. 

Lord EhhMWMUOUQUy C. J. after referring to the statuta, 

1 
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that tbis ase came neither within the letter nor the con- 1813. 
templation of the act ; that its object was solely directed to 
ciyil jndgmeots and not to those of a criminal nature, such as ^agaimtt 
was this case ab initio. Dunns. 

BayiiBT, J. observed that the case resembled a submission 
to arbitration ; and 

Dampibr, J. referred to Rex v. Hubbard (a)| as in 
point. 

JPer Curiam^ Rule refused. ; 

(«) 10 East, 40S. 



Cooper against Jones. Nov'^i^' 

A Rule nisi was obtained calling on the defendant (the mar- The Court 
shal) to affile of record a writ of habeas corpus cumcausd J^"thc ma™' 
by Tirtue of which Charles Cooper (the defendant in an action shal to affile 
of Wood Y. Cooper) was brought before a Judge of this Court, ^-^^f^ 
and thereupon committed by him to the custody of the mar- eorpug cum 
sbal in execution at the plaintiff's suit in an action commenced f^'^i'^^^^'r 
and prosecuted by him against the said C Cooper in the Com- a person is 
mon Pleas. The affidavit in support of the rule stated that [ S03 1 
a demand of the writ had been served on the marshal and the k?™™'f!|^*® 
expenses tendered, to which the marshal said, that he would ib execation. 
send an account of the expenses ; and it also stated that notice 
of this motion had been served on the marshal, and that since 
that the file of writs of habeas corpus cum causd had been 
searched at the office of the secretary of this court, but that 
the writ in question was not affiled of record. 

The Attomey^General shewed cause, and objected, first, that 
it was not sworn that there ever was such a writ ; and, se- 
condly, that if it had been, it was not the practice to affile such 
writ of record : there was not any place appointed for filing it 
of record. 



SOS CASES IN MICHAELMAS TERM 

1813. Barnewallj in support of the rule, stated its object to be io 

*" — enable th^ plaintiff to prove an allegation in a d^Iaration 
agttimt against the marshal, for an escape out of execution ; and he 
Jones. relied on the words of Liord Ahanley in Turner v. Eyksj {a) 
^^ that the plaintiff is to enter it of record, if he wants to avail 
himself of the commitment ; and on his application, the Court 
of King's Bench would compel the marshal to assist him in 
making this entry." And as to the case of Wiglet/ v. Jones 
ib)y where it was held not to be necessary to enter it of record, 
he said that that was a commitment on mesne process, and 
therefore different from Turner v« Ej/lesy and the present case, 
which were commitments in execution, and in Wiglet/ v. Jones j 
Lord Ellcnborough said in ^uch cases it might possibly be 
otherwise, 
r S04 1 Lord Ellenborough, C. J. This subject underwent 

* great consideration in Wiglei/ v. Jones. The Court then said, 
that since the argument upon the motion for a new trial they 
had caused the most diligent inquiry to be made as to the ex- 
istence of any records of this kind, and they did not find that 
any such writs of habeas corpus^ with committiturs thereon, 
had ever been returned to, or filed, or kept by the Court or 
any of its officers, at Westminster^ or elsewhere, except in the 
office of the clerk of the papers in^the King's Bench prison ; 
but that the writ had always remained as any other warrant 
naturally would, in the hands of the officer to whom it was im- 
mediately directed, and whose voucher or authority for the act 
of detaining the party it properly was. I believe we conferred 
with the other Judges at the time upon the subject, and it was 
thought that what fell from Lord Alvanlejf was under a mis- 
take. After the Court have on much deliberation decided the 
point, they ought not to have it reagitated ; and therefore the 
rule must be discharged with costs. 

Le BtrANC, J. It is not even stated in the affidavit that 
« any such habeas corpus as is prayed to be filed exists. 

Per Curianiy Rule discharged with costs. 

(ff) S Bos. and Pull. 461. (6) ft East, 440. 
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Warwick (an infant) by J. M ONTEixri, his next Friend, fVednetday, 

against Bruce. 

Ml SSUMPSIT; the plaintiff declal-es that oft the I2th of Aninfantmay 
ji\. October 1812, &c.^ at the request of the defendant, be sue on a con- 
agreed to buy of the defendant, and the defendant agreed to ^ecVtecTby 
tell to him all the potatoes then growing on three acres and a him, and 
half of land of the defendant, at the rate or price of 25/. per ncrfe, J^'^nefi^^' 
and so in proportion for the half acre, amounting to the sum of therefore 
87/. lOf . to be dug up and harried atvay by the plaintiff, and to T^^J^ ^®" 
be paid for by him as liereinc^fter mentioned ^ and in consider- the isth of 
•tion thereof, and also in consideration that the plaintiff at the ^^'f^ 
equest of the defendant, then and there paid to the defendant to plaintiff 
the sum of 40/. in part payment of the said price, and then and (an infant) all 
there promised the defendant to dig up and carry away the then^CTowine 
potatoes^ and to pay the defendant the residue of the price onthreeacresT 
agreed on, on the first half of the potatoes being taken and ** ^ """^'^ 
cleared iirom the land, the defendant then and there undertook bedugupand 
and promised the plaintiff to suffer and permit him to dig up parried an^y 
and carry away the potatoes. And then the plaintiff avers, and plaintiff 
that he did afterwards dig up a part of the potatoes, and carry V^^^ 40/. to 
away a part of those which were so dug^ and was ready and yo^er the 
ivilling, and offered to dig up and carry away the residue, and agreement, 
to pay the defendant the residue of the price atgreed 6n : bat pa?t Inl car- 
the defendant did not nor would suffer him to dig up or carry ried away a 

away any mote ; on the contrary, the defendant afterwards P*"*' ^ '°®*^ 

, ^ .1 . /. . 1 dug, bat was 

took and earned away a great part of the potatoes so dug as prevented by 

aforesaid, and converted and disposed thereof, and of the re- [ 206 1 

sidite which were not dug up by the plaintiff, to his own use. ^om j^f^l' 

'Whereby the plaintiff was put to great trouble and expense in and carrying 

the digging up a part of the potatoes, and also lost all the pro- ^•j^^.^o'ij^ 

fitsr which might and would otherwise have accrued tt> him from that he was 

the performance of the said promise of the defendant, &c. entitled to re- 

^^ cover for tins* 

There were three other special counts upon this agreement, breach of the 
and the common nn>ney counts. Plea, general issue, and no- agreement; 
tice of set-off. At the trial before Lord EUenboroughy C. J. ajJelment"'''^ 
at the MiddUtex sittings after last term, it was objected, first, (being by 
that this contract (being by parol) was within the fourth sec- JoJ^^J^tlvtf 
tion of the statute of fra^uds; and, secondly, that the plaintiff 4th section: 
beiQg an infant could not sue upon it., His Lordship over- j[|^® J**^"** 
Vol.. II.- L 
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1813. ruled the first objection : but upon the last he directed a non^ 
suit, giving the plaintiff leave to move to set it aside* 

against The Attomcj/' General accordingly obtained a rule msi U$t 

Bruce. ||jg^ purpose, and mentioned the case of Teed v. Elworihy (a). 
Upon the rule coming on, Lord Ellenboroughy C. J.j after 
referring to his report, said, that nt the trial be had not 8q£B** 
ciently adverted to the distinction between a void contract and 
one which was voidable only by the infant, and that his present 
impression was that this was of the latter kind : and tie mea« 
tioned a case of IIoll v. Ward (6), which was an action by an 
infant for a breach of promise of marriage ; and after several 
arguments it was held that it would lie ; and although the ar- 
gument turned much on the peculiar nature of that contract^ 

[ 807 ] yet the Court seemed to have decided it on the general reason 
of the law with regard to infants' contracts. 

Spankie and JD. F. J ones ^ who shewed cause, said, that HoU 
v. Wardy according to the pleadings, went no farther than lo 
shew that an infant after he comes of age may sue on a contract 
made with him while an infant, and which is for his benefit^ 
and that a promise of marriage is a contract for his benefit ; but. 
they endeavoured to distinguish the present as being a mercan* 
tile contract ; and therefore in Wht/wall v. Champion(a) it wa» 
ruled that the law would not suffer an infant to trade^ whidm 
might be his undoing; and for the same reason also a coai<^ 
mission of bankruptcy shall not be taken out against him s 
Exp. Sj/debotham (6), Exp. Motde (c). And in Ccm. Dig^^ 
Enfant. C. S. it is laid down, that regularly a contract by aniji^ 
fiint, if it be not for necessaries, shall be void. It is a role !&•* 
deed that infancy is a personal privilege of the inbnt, and not 
to be set up by others who have contracted with htm in aToidl- 
ance of their contract ; but that is only where the contract if 
upon a consideration executed, or where, as Lord Man^kU 
observed in Zouch v. Parsons (d)^ the transaction shews a w&m* 
blance of benefit to thq infant sufficient to make it voidabis 
only; but where that is left in doubt, the Court will interpose , 
in order to protect him. Now here the contract is not upoa'a 
consideration fully executed, nor does it bear upon the fiioo af 
it any such semblance of benefit to the infimt, but on the con* 
trary is open to all the objections of being a trading contract. 

(fl) 14 East 810. (ft) S Str. SS7. («) Stir. 108S. 

(*) 1 Alk. I4S. (r) 14 Tes. SOS. {d) SEarr. 180i« 
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In Sechrogham v. Sluarison (e)^ where to trespass and assault 1813. 
the defeodaDt pleaded a licence from the plaintiflT, an infant, for "'~^' 
a sum of money, the Court upon demurrer held the contract to n^aiuft 
be absolulely void. Upon the other objection they insisted Bkuce. 
tint thi9 W99 a contract or sale of an interest in or concerning^ 
land, and digtinguished it from Parker v. Slattj/land (a), be* 
cause there the crop at the time of sale, though it was then in 
the ground, bad reached its full growth, and was to be taken 
^ imniediately, ^nd so the land was considered as nothing 
Boie than a warehouse ; but here the contract was at a seaFou 
wlfiBtbe potatoea bad yet to grow ; and upon this distinction 
it waB4»8olved in Emmerson v. Heelis (b) that a sale of grow- 
ifig tarnipa was ^^ a sale of an interest in land ;*' and the same 
wai held in Crosby ?• Wadsworih (c). 
Tke AttomejfrGemr4U^ contr^, was stopped by the Court. 
Lord £l:i.£|i^orougu C. J. As to the last objection, if 
this bad been a contract conferring an exclusive right to the 
had for a tipe for the purpose of making a profit of the grow- 
ing surface, it would be a contract for the sale of an interest in 
or coipceming lands, and would then fall unquestionably within 
the range of Crosby v. Wadsworih* Bnt here is a contract for 
die sale of potatoes at so much per acre ; the potatoes are the 
subject-matter of sale, and whether at the time of sale they 
were covered with earth in the field, or in a box^ still it was a 
iaie of a mere chattel. It falls therefore within the case oi Par- 
hry. Slanyland; and that disposes of the point on the statute of [ S09 3 
frauds. As to the other point, it occurred to me at the trial on 
tke first view of the case, that as an infant could not trade, and 
18 this was an executory contract, he could not maintain an ac- 
tion for the breach of it ; but if I had adverted to the circum- 
itanteof its being in part executed by the infant, for he had 
fSLii iDl.yH^nd therefore it was most immediately for his benefit 
that he shpujid be enabled to sue upon it, otherwise he might 
Joie the benefitof such payment, I should probably have held 
otheFWJse. And I certainly was under a mistake in not ad^" 
TertijDg to the distinction between the cases of an infant plaintiflT 
or defeqdant. If the defendant had been the infant, what I 
filled woMljd then have been correct : but here the plaintiff is 
the jofafit^ aqd sues upon a contract partly executed by him, 
which it is clear that he may do. It is certainly for the benefit 

(e) ;*Bac Abr. Infancy. 1. 3. (a) 1 1 East 302. 

W t Tauntl 38. (0 6 E^sL 002. 
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1^* of iniants where they have given the fair value for any arfielef 
of produce, that they should have the thing contracted fori And 
gainst it is not necessary that they should wait until they come of age ill 
aucE. order to bring the action. A hundred actions have been broogbt 
by infants for breaches of promise of marriage, and I am m>t 
aware that this objection has ever been taken since the case in 
Strange. 

Dampier, J. The question in these cases does not so mndi 
depend Upon whether the consideration is executed, as id what 
manner the interests of the infant will be affected by the con- 
tract. In Knight v. Stone (a) the Court were of opinion that 
an infant might submit to a reference, because it might be to 
fSlO ] his benefit ; and in Holt v. Ward (a) it is laid dcmn, that whera 
the contract may be for the benefit of the infant, or to his pre* 
judice, the law so far protects him, as to give him an opporto- 
liity of considering it when he comes of age ; and it is good or 
voidable at his election. But though the infknt has this prtvi^ 
lege, yet the party with whom he contracts has not x he is bound 
in all events. 

Rule absolute^ 

(a) Sir W. Jones, 164. S. C. Noy. 93. («) Str. 939. 



Tkurtddy, Dickenson^ Executrix ot Hunt, against Heseltini^ 

Nov, 26lh. 

Where bail in fTTlHE plaintiff recovered a verdict in this action which y 
in ID jtLctL' JL debt on bond, and the defendant brought a writ of er 
*><M*»^*1 «*• which was allowed on the I5th ofJulj/y and on the 28th pi 
mn^ the plain- ^^^^ >" error, who were excepted to on the ISthof ^tigiitf^, 
tiff in error on the 17th the defendant gave notice that they wofuld jr 
SaTthcy^ on the first day of Michaelmas term, biit they did not c 
would jusUff the defendant having on the SOth of October non-prossi 
da *of wS ^^^ ^^^^ of error. The plaintiflT commenced an action o' 
term, and be- against the bail upon the recognizance; whereupon Esj 

fore that day * 

nonprooed his own writ of error, and the bail did not justify : Held that the I 
not entitled to stay proceedings in an action against them upon the recognizaoc 
have an t^eoneretur entered on the bail-^iece. 
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obtained a rule nisi for staying the proceedings for irregularity, 1813. 
and enteritiff an exoneretur on the bail-piece. ^ """" 

Lames shewed cause, and contended, that there was not any agaimt 
irregularity ; that it was not competent to the plaintiff in error H^^^***** 
to vacate the recognizance by nonprossing his own writ of error, [ 21 ^ 3 
bat that the recognizance had thereby become forfeited. He 
admitted, that in cases where bail has been excepted to and 
other bail added, and the original bail have by a slip omitted 
tog9t their names struck out of the bail-piece, the Court has 
relieved on the ground of inadvertence, as in Tuhb v. Tubb(a)i 
but there was not any such ground of relief in this case. The 
pbintiflT in error has had the full effect of getting over the va- 
cation; neither he nor his bail therefore are entitled to any iuT 
dolgence. 

Espinassej in support of the rule, relied on Gould v. Holmn 

ttrom(b) ; and he said that the defendant in error was benefited 

by the non-pros, and had not been delayed, or at all events, not 

so long as in the case cited ; and yet the Court relieved the bail^ 

on the ground that the defendant in error bj excepting to the 

hail considers them as no bail; and he insisted here that it 

could not be permitted to him to consider them as no bail for 

x>ne purpose, and as bail for another. 

LfOrd Ellekborough, C. J. This appears to be a trick to 
^t all the effect of a writ of error, without putting in bail. 
The pendency of a writ of error was a delay of the defendant 
io error, in respect of his execution. 

Batlet, J. From the S8tb ofJulj/ until the 30th of Qcto- 
ber^ the defendant in error might have sued out execution, if 
there had not been a writ of error. 

Per Curiam^ Rule dischargedt 

(a) Say. R. 58. (») 7 East. 580. 
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N^**^'mh Morris against Sir PkAitCis Burdett. 

A person who A CTION by the bailifFof Westminster^ to recover froii t 

imdclc«te^^^^^^ ./V defendant as one of the candidates at the last elecli©n 
nerre in par- members, to serve for that city in parliament, a moiety of i 
th*"dt o7 expenses of the hustings. At the trial before Lord Elkfd 
fFeiimintier f^^g^^ C. J. at the Middlesex: sittings after last term, it w 
without being proved that the plaintiff some days prior to the last eletti« 
HI any way made the usual |)reparation, by the erection of hustings, A 
interieriug in ei^pectation of a poll taking j)lace ; thai on the day of mn 
his agento[ ^ nation Lord Cochrane and the defendant were nominated^ ii 
with the elec- afterwards declared duly elected, ilnd returned to pariiamen 
in^°hi^?f^' but the defendant tieVer made bis appearknce on the bustiof 
out,orautho- nor interfered in atiy i^ay himself 6r bj bis agents with the elc 
rizing any |jq„ ,^^|. ^^^g theft*e any evidence to shew that be held biai8< 

one e se to ' "^ 

hold him out out or authorized any one else to hold him out as a candidal 

Tf ^fT^*" '^ ^®* proved that the defendant aften%ards took his seat 
afterwards ^l>e House of Commons, and subscribed the test*roll requir 
takes his seat by the forms of the house td be signed upon that occasic 
of Commons, ^P^n this evidence, the defendant's ctlurlsel applied for a uo 
ia not charge- suit on the ground that it was not proved that the defenda 
sit 61 c!^s. ^^^ » candidate within th^ ttietthing of the 51 O. 3. c. 126., u 
r. ISO- with der which statute it was sotight to charge him with the fibo 
MnseT' fth ®*P^"8es ; and his Lordship upon that pbint was of opini( 
bastings. that the proof was insufficient, inasmuch as to be a candidate, 

person must do some act or be privy to some act done for bil 
or at least aspent to the proposal of himself, as an object of tl 
rSlS 3 suffrages of tbt3 electors ; and thereupon he directed a nonsui 
but it being suggested that the defendant, by having taken I 
seat in the House of Commons, must be presumed to have a 
sented to his being considered as a candidate within the mea 
ing of the act of parliament, and the case of Morris v. Bu 
dett {a) being cited in support of that proposition, his Lordshi 
although he inclined against the suggestion, gave leave to tl 
plaintiff to move to set aside the nonsuit and enter a verdict f 
S25/., the amount of the expenses claimed. 

The Attorney General accordingly obtained a rule nisi 
that effect. 

(«) 1 Camp. N. P. C. 218, 
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Brougham and E. Lazoes shewed cause, and premised that 1813. 
in order to charge the defendant in this action, he must be ^ 
BhewQ to be a candidate, either in the ordinary acceptation of agmttst 
that word, or in the sense given to it by the legislature. And Burobtt. 
they denied that in its ordinary sense it oomprehended a per« 
9on who is nominated and elected by others without any know* 
ledge or concurrence on his part. And as to its legislative 
•ease they referred to several statutes to shew that it was used 
in them, as implying something more than a person merely pas* 
give; as in the 18 G. 8. c. IS. s. 7. the sheriff is directed toap« 
point at the expense of the candidates such number of booths 
ma the candidates or any of them three days before the com* 
nencement of the poll shall desire; so by 7 and 8 W. 3. c. S5. 
f. 6. the sheriff is prohibited from adjourning the poll to any 
ether than the usual place, without ihe conseni o( thecandi* 
dates, and it is observable that the legislature have in the 7 and f ^^^ J 
8 W. 3. c. 4. (treating act) used the words ^^ person to be 
elected,'' and not ^< candidate," which shews that they did not 
understand those terms as being synonimous. Assuming then 
tint a person who neither interferes himself or by his agents at 
BO election could not in any understanding of the word be said 
to be a candidate, they further contended that the defendant's 
IttTing taken his seatin the Hou£>e of Commons could not make 
tqy difference* The taking bis seat was a duty cast upon him, 
not a voluntary act, nor done for his own benefit ;.he could not 
legally refuse to come to parliament. By the 5 R. 2. etat. 2. 
r. 4. if any person summoned to parliament (be he archbishop 
&c., knight, citizen, qv burgess) absent himself and come not 
(except for reasonable excuse), he shall be amerced and other- 
wise punished^ according as of old times hath been used. By 
tke6 i7. 8. c. 16. none shall depart from the House of Com- 
IBODB without licence, &c., on pain of losing his wages ; he may 
be also fined by the Commons (a) ; and the King cannot grant 
to any man a charter of exemption to be freed from election, 
because his attendance is for the service of the whole realm (6); 
And there is an instance in the reign of Philip and Mary of an 
information being filed againjst Mr. PlovDden for not attending 
in the House of Commons* From all which it follows that the 
ttiag of his seat was not a voluntary act ; and if it were not, 
Aeither shall it operate against the defendant to make that 

(«) 4 Inst. 14^ (b) Ibid 49. 
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1813. which before was without his consent, as if it were now adopted 
J" by him and done with his consent. And as to.the former case 

JfffORRIS 

agahui *o( MoTfis T. Buvdeti (a), it will not be found that the Court 

BuRDETT, there decided that the defendant by taking his seat adopted the 

L ^^^ J character of a candidate, but by assenting to what had been 

done by his committee. Here there was npt any CTidence of 

any assent whateirer. 

The Attomei/'Oeneralj Park, and Richardson^ eonird^ con- 
tended that the meaning of candidate in the popular sense of 
that word| was a person who has been nominated as such, and 
for whom a poll is going on, and votes are given: but however 
that might be, such at least was its meaning within the act of par- 
liament ; which otherwise would not afford a remedy cb-exten« 
^ive with the mischief. The mischief recited is, that there is 
no convenient public building wherein to hold the election? 
&c«, and then it is enacted that upon everj/ ekction the bailiff 
shall appoint at the expense of the candidate or candidates a 
convenient place, &c. ; so that it is clear that the legislature 
contemplated that at every election there must ex necessitate be 
a candidate or candidates; whereas, according to the argument 
on the other side, there may be an election without any can- 
didate. But if that could be, — how would the act of parlia- 
ment be satisfied, which directs the thing to be done at every 
election at the expense of the candidate ? Again the Sud and 
3rd sections direct the bailiff to allow a check book for each 
candidate, under paip of prosecution ; it may be asked then 
could the bailiff have refused such book to the defendant, on 
the irround of his not beinff a candidate ? Then as to the de- 
^^^ J fendant's adoption of the character of a candidate by the sub- 
sequent act of taking his seat, it is answered that he was com- 
pellable so to do : but not any instance has been cited lo Ihat 
effect, nor will any be found in HatseWs Pree. The 5 R. 9. 
c. 4. seems to refer to persons summoned and not elected to 
parliament ; and the 6 H. 8. c. 16. has become obsolete, and 
cannot be drawn into precedent at this day; for since the stats. 
9 Anne^ c. 5. and S8 G. S. c. SO. the law stands on a different 
footing, those statutes, as it seems, having enabled a person 
who is chosen and returned to parliament against his inclina- 
tion to vacate his seat by not complying with their requisi- 
tions (a). It appears therefore thsit the taking his seat was a 

{^) 1 Cf>mp. N. P. C. M5. (a) 1 Dougl. on Blectioot, 2SS. ^ 
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voluntary submission to bis election, and being so it amounts 
to an adoption of it. In the former case of Morris v. BwrdeU 
ao far from there being evidence of any assent on the part of 
the defendant, there was on the contrary evidence of an ex* 
press warning given on his part to the bailiff that no part of 
the expense would be paid by him;, so that the case turned 
upon his adoption of the character of candidate. 

Lord Ellbnborouoh, C. J. I own upon consideration of 
this act of parliament, I cannot bring myself to doubt what 
is the natural sense and meaning of the word candidate, as it 
is used by the legislature. The legislature has directed that 
convenient booths shall be erected by the bailiff for holding 
the election ; and there can be no doubt that they assumed that 
upon every occasion of an election there would be found a 
candidate or candidates iti the ordinary sense of that word, 
that isy persons offering themselves to the suffrages of the 
electors. That I take it is, strictly speaking, the correct sense 
of the word candidate. Therefore a person cannot be in that 
sense of the word a candidate by the mere act of others, who 
pnopose him without his assent. The legislature, indeed, as* 
sumed that it would always be the case of every person who 
shoald be proposed, that he would be so far assenting as to 
answer the d^ription of a candidate ; . and therefore they 
thought it sufficient to impose the burUien of recompensing the 
-hailiff on persons answering that description. But a case has 
^sen not within their contemplation ; for here there is not 
any evidence that the defendant tendered himself in any way 
^ the object of choice ; but he was merely passive ; the electf 
^^ of themselves having brought him forward without any con- 
^nt on his part. The question then is, whether the legisla- 
ture intended to throw on such a description of person, whom 
1^0 must ti|ke to be an unwilling candidate, the charge of mak« 
'% this reimbursemeit. The legislature have not so said ; 
^'^ have said aply that the expenses shall be defrayed by the 
^^didate, that is, by the person who ofiers himself. And 
'^^Uy there might be infinite hardship in imposing this burthen 
^ any others. Suppose a person from motives of spleen or in 
^ JQst should think fit to put forward another as a candidate,— 
"I^U it be in his power to cast so heavy a burthen on the otber^ 
^^^^ause he may choose to indulge his malice or pleasantly 2 .. I 
^ not see any thing in the act of parliament, which makes it 
P^Bceptible of a construction leading to. so mischievous a result^ 



181 S. 
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1819; or wkich affords a reason for extending the wor^ candidate be» 

J Jtihd Itg ^ordinary import. The stat. 18 Cho. 2. c. 18. s. 7. 

to^tfteff enacts that the sheriff shall erect sueh nnmber of booths at the 

^^^'''BnTt. expense of the candidates, as they or any of them shalLdetire ; 

* |[ 218 J nfhich is different in that respect from the present act ; for here 

the BCt imposes the duty on the bailiff in the first instance, and 
says that it shall be at the expense of the candidates. If there 
be no candidates, the burthen re^ts with the bailiff. This may 
be a hardship : but we cannot, because the legislatore hai^e im- 
posed an onerous duty cm the bailiff, strain the meaning of the 
Word candidate beyond its fair import, in order to throw the 
bnrthen of that duty upon others. As to tho inference 
Ifhich isaflbrded from the defendant's having taken his seel, 
ev^ry person who is returned to parliament is bound by t|ie 
law of the land to serve ; and it has been argued, and aeeai- 
ingly upon probable grounds, that he may be compelled to 
•arte. Several statutes have been bited to that effect, which 
tebfeet persons to penalties for non-attendance in parliament ; 
Md although subsequent statutes may possibly have enabled 
tfaem to evade the duty by refusing to take the oaths required, 
•uch refusal would be criminal if done, not on account of scru- 
ples of conscience, but for the sake of evasion only ; and it 
Ihould seem that in every case where a person is called upon 
to perform a public duty, he is liable to be punished for refua- 
lag to perform it. To instance in one particular only, a ser- 
Jeant at law is liable to punishment, for not taking upon hini- 
•elf that degree after being called thereto by the king's writ 
(e)« Upon the whole then, it appeal's to me thatihis defend- 
[ 810 3 ant was not a candidate within the true meaning of that word; 
having never acted as such, nor in any wise, either directly or in- 
directly, assented to becoming a candidate. If there had been 
any evidence of acts, which might have amounted to an adop- 
tion of that character, it would have been different. 

Lrts Ulamc, J. The question is, in what precise senie the 
l^lslatnre has used the word candidate ; and that will depend 
rery much on a consideration of the nature of the eharge im- 
posed by the act of parliement. The act imposes a duty on the 
public officer of providing H oonvenienl booth or place for 
iKildIng the elciction, end it directe that this shall be dona dt the 
^x^mm of ibe oaftdldete. Tlie qtiestioii thon ie, whether the 

(#} See 9 late. tU. 
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ttci intebded to charge with this burlben a peraoa who did aot 1^1 1. 
•onseiil to take opon binMelf the diliracter of a candidate. It J^Tl 
liaa been argued that a caodidate meant a penon for Irbon 4igmbm 
▼otes have been given. This argument, pushed to the extrene, Boiaarn 
would of course comprehend everj individual in whose favour 
oae single voter only had given his suiifage without his kmHr- 
ledge or consent ; and would put it in the power of a Stranger 
to aubject any person to the expenses of the bastings. This 
to be sore is an extreme cases but still it might be so if thear* 
gasMot be good. It is more prcrtiable, however, that wbto the 
Jegislatore used the word candidate, it did not occur to them 
that a case of a person having votes giren for him, or boa 
like the present, of a person being returned to parliamefltf 
without bis knowledge or consent, might possibly happeti* 
This latter is also another extreme case ; and it is probilMe 
that the legislature used the term candidate in its ordinary ae« L ^^ J 
eeptation, and not with a view to any such extreme cases. We 
are then to decide whether in sueh a case the person be liablOk 
1 take it far granted, that there was not any evidenee of afly 
act donb by the defendant to shew that he had adopts the cbA* 
>^cter of a candidate. This has been likelied to the case ff&ttt 
Gampb. N. P. C, where the Court refuted a rule for settirt^ 
i^ide the verdict. The distinction however has already betm 
PolQ4ed oUt. There it appeared that Perey^ who was said to 
^ an agent for some purposes on the behalf of the defbndaift, 
''^d done an act by requiring tickets for the huitingfs, whi6h 
^ct^ if done on his behalf, might be considered as an act of 
adoption by the defendant; therefore it was pfopet*ly left to 
tbe jury to say whether the defendant had dot vtrttially under- 
5^k«n to defray a part of the expense as candidate ; and the 
Jury found that he bad. Nothing, however, of that sort exists 
^■^ 4his case. There is another question, whether a person Who 
been returned to parliament without his knowledge and 
shall be considered as having adopted the character of 
vadidate because he afkerwards takes his seat in the commotts 
l^otise. As to that, I cannot but think that it is the duty of 
^^^ry person who happens to be retomed, and who is under 
'^o disabilities, and t»n conscientiously take the n^eesaaify oaths, 
^c> eobmit to swch olection and take hfa seat, and contrtbutH to 
^« fMUie baigeaciaa by giving hii aisistant» ttt the gfand 
^taimta of the nation, I wHl not proieiid to Miy irfaether a 
f^tton ii hr is Mt oom|iall«blo to take Mft feisat : but I eUfiM 
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eoosider his obeying a public call as a voluntary act on 
part, by which he roust be supposed to adopt a burthen ini<« 
posed ; * I therefore cannot see any reason for setting aside this 
nonsuit, 

Batlet, J. This may be possibly a hard case on the plain- 
tiff : but nevertheless I cannot say on the construction of this 
act that the defendant falls within the meaning of the word 
candidate. . It very rarely happens that an election takes place 
in which there is not one or more candidates in the general and 
popular sqnse of that word; by which I understand a person 
who is desirous of obtaining the suffrages of the electors, and 
holds himself out. for that purpose. The act imposes the duty 
on the bailiff at the expense of the candidate or candidates ; 
thereibre if there be any one candidate, the bailiff will be reiniv 
]bursed his expenses : but before he can be so, he must find a 
person to answer the description of candidate. It has been 
said, .that every person in whose favour a poll has been de« 
manded and is proceeding, or who has been nominated, must 
be considered as a candidate. I do not agree to that position ; 
for we well know that in many instances persons have been no- 
minated and had votes given for them without their knowledge 
and concurrence. It has sometimes happened that some elec- 
tors, in order to mark a powerful predilection, have thrown 
away their votes by giving them to some person of high puUic 
eminence and character, who has not any concern with the 
election ; and the sheriff is bound to receive these votes. If 
such a person is to become a candidate by these means, he would 
also become liable for these expenses. And unless the definition 
of candidate is extended to all persons for whom a vote may be 
given, I know of no other restriction except that which con- 
fines it to such person as shall be desirous . of obtaining votes, 
and shall hold himself out for that purpose ; or shall after^ 
wards, by his acts, adopt the character of a candidate. It is 
said that here the defendant has adopted this character by after- 
wards taking his seat in the House of Commons. I consider 
however that his taking his seat was' in discharge of his public 
duty ; and not a matter of choice, by which he can be said to 
have adopted the acts of those who elected him. It was his 
bounden duty to tak^ upon himself this public function. 

Dampibr, J. I cannot consider that the taking his seat 
was an adoption of the acts previously done so its to make the 
deij^idant.a candidate within the meaning of tbisatatute. Tb^t 
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Was only done in discharge of a great public duty, and it mat-' 181 9» 
ten not whether the defendant was compellable or not to take _ . ' 

» -•• •• ■•^t^«i MORRIS 

his seat. It was his duty to take the oaths, if he had no con« agaiMit 
bcientious scruples, and to give in his qualification, if he had BuRovn^ 
one. The question therefore is reduced to the constriictioA of 
the act. Probably it was the intention of the legislature, when 
tbey cast a burthen on the returning officer, that he should be . 
reimbursed in all cases. That might be so; and if upon every 
occasion of an electiob there must be a candidate, it would ne- 
cessarily be so. I apprehend however that there is not any ne« 
cessity that there should be a candidate ; and here, according 
lo the ordinary understanding of that word, viz. a person 
offering himself as an object of choice, or acquiescing in the 
proposal of others, there was not any evidence of there being a 
candidate. It might happen^ though it is not probable, that 
an election might take place without any person offering him- 
self, and both members might be returned without their con- [8831 
sent : but the question here is, whether the term candidate can 
be extended to every person for whom a vote is given pending 
the poll. I think not ; for that would be opening a door to 
mischievous consequences. A person in unequal circumstances 
might be nominated and returned, and thereby subjected to 
▼ery heavy expenses. It is true, that if he be returned, he is 
bound to take the public duty upon himself; and he ought not 
therefore to be subjected to expense, unless the statute is impe- 
rative upon him. It seems to me, however, that there is not any 
thing in this act nor in the other acts to extend the meaning of 
the word candidate beyond its ordinary import, which is one 
vrho voluntarily proposes himself^ or adopts the proposal of 
others* 

Rule discharg^^ 
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FrUmg, The King against The Collector atid Comptroller of 

the Customs at Liverpool. 

The Cotirt re- A Rele nisi was obtained for a maodamus to 4be defeodanta 
^MifAo*^ J^jL commanding them to grant a certificate of registry, pi]r-> 
officers of the suant to stat. 34 G^. 3. e. 68. to R. Griffith, and seven oiher 

^"Trterl^^iD ^^^^^"^ ®^ * vessel or flat, called the Supply. In January 
trmosferred by 1801, the vessel was duly registered at Liverpool^ in the namM 
Stwo^^' rt' ^^ *'• ^Jlcck merchant, T. Pickering merchant, and J. Pick- 
owners, mer- ^ng merchant, as owners. On the 5th of April, 1809^ 
chanu, on the Affleck sold and transferred his share to the Pickeringi, and 
Sie Mecutors ^^^ transfer was indorsed upon the certificate of registry to T. 
[ 2S4 J and J. Pickering, merchants of Liverpool, and entered at the 
ofihe^e- customs at Liverpool. Afterwards J. Pickering died; and 
owner ourht Griffith and the seven others agreed with T. Pickering, as the 
to have Join- surviviog partner, for the purchase of the vessel ; and on the 
trmnsfer. l^th cX March 181S the vessel, by bill of sale in writing, recit- 

ing the certificate of registry and indorsement thereon, was 
conveyed by T. Pickering, as such surviving partner, to 
Griffith, and the seven others, who paid the purchase moBey^ 
and an indorsement of such Iraosfisr was made by Pickering 
upon the certificate of registry. Griffith applied to the coUee- 
tor and comptroller to register this transfer, which they refused 
to do, upon the ground that the exeeutoraof J. Pickeringhetd 
not joined in it. 

TheAtiomey^Creneral, Park, and H^, .shewed cause, and 
contended that the two Pickerings, being part-owners of Ifars 
ship, as merchants, were tenants in common of their respective 
shares, and consequently that upon the death of one his share 
went to his personal representatives, and not to the other by 
survivorship ; and so they said the executors of J. Pickering 
ought to have joined. And the oflicers empowered to make 
registry are authorised to call for the bill of sale (a), and to 
see that there are proper parties to the transfer before they 
make registry. 

Scarlett, contri, took a distinction that here the ship wasort^ 
ginally built, and registered in the names o( Affleck and the tw» 

(a) 84 G» S« c. 68. f . SO. 
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JPiekeriugBy and not convejed to them as partners; and be 1SI& 
said tbat even upon a conveyance to them as partners, it might ' ' 

be doubtrol wheth^ *they would take as tenants in common^ agaJu!^ 
unless it was conveyed to them as such. The survivor may be ^ii^ctor of 
bound to account in equity with the executors : but be may fOf* 
lease the whole. 

Ijord EiiLEv BOROUGH, C. J. The officers of the customs 
bavei a right to see that the property is legally in the person apr 
plying for the registry. These persons apply as purchasers 
firooi the survivor, who as sucb was not entitled to make tbe 
tniDsfer, for there is no survivorship in this case, but the share 
of tbe deceased partner goes to his representatives. 

Batlbt, J. There is not any survivorship among traders. . 

DiiupiBR, J. Tbe survivor has not the legal title ; the ne* 
medy survives, but not the legal title. Tbe rule is tbat tbe roi- 
medy survives, but not the right. By the usage the person 
wbo bas not tbe right has tbe remedy. It is an anoaialy. He 
may release the remedy, but not tbe right. 

Per Curiam^ Rule discharged. -' ; 



[226] 

JOHK WiLUAM EDBN'S CbSC. ^5^' -l 

Nov, seth. 

ON a fbrmer day in this term, BoUand shewed cause against A retu rn tog 
a rule for a habeoi corpus^ directing a person of the name forthe^is^ 
ot'Oamberi to bring up the body of his apprentice «7. fV. Bdenj chwge of sn 
iBorder that be might be discharged, upon an aiftdavit that be ||^^^y|^\^ 
badattained tbe^geof 2i years on a day past. He relied on of si, steUne 
the euslbm of Ikmdon, by which be said appreutices that afe ^^^^{^^f^ 
bound by indenturo above the age of 14, and under -24^ are eTerycitixen 
eoinpellabie to serve the fiill term, thoogb that may extend bi« aodi^ceman 
yood their age of 21 ; and gave as an instance tbe usage of the may take'as 
apothecaries* company, to bind their apprentices for eight yeara ; *<^ apprentice 

r • sny penor^ 

Mkpve ike age of \A dnd under f 1, to serve for 7 years, and more, Anst shew thaliheiBp- 
prentice was within those ages when be bound himself apyprentice; for the Court will not 
intend tbat from matter dehors the return. 

Tbe Court refused leave to amend the return. 

QMnvi whether an apprenUce by the custom of ^Ofufoa iscompellaUc to serve after tl > 
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1819. which as they could not be bound before 14 would neeessarilj esf- 

Ez vmtteEb ^^^^ ^^^^^ apprenticesbipd to the age of S2 at the least. And {or 
' the custom be referred to Bohun*$ Priv. Lond. (a) and StanionU 
case (b), and also to Code v. Holmes (c), where the recorder cer- 
tified this custom ; since which time it had never been doubted. 

Gumeyj contr^, denied that such a custom had ever been cer- 
tified, or that it could exist without being highly inconvenient; 
for if the apprentice were liable beyond SI, he might be liable 
as Lord Aenyon observed in Ex parte Davis (d) till the age of 
50 or upwards : but by the general rule of law, an apprentice 
may elect to vacate his indentures at 21, and therefore if such a 
L ^^ ] custom had been certified, it would not be good because it would 
be unreasonable. Stanton's case only decided that the ap- 
prentice could not plead infancy, that is,- that by the castom of 
London an infant might bind himself by indenture, but not tbtfC 
the master might detain him after 8L 

^he Court said that the custom as it wits assumed io be waa 
very general, and that it ought to appear on the return in' its 
proper terms, and with the limitations belonging to it ; and for 
that purpose they made the rule absolute. 

And now on this day the return was read, and stated that 
on the Sd of Maj/^ 1809, <7. W. Eden bound himseirappren« 
tice to Gambert^ (describing him as of Duke Street^ Coveni 
Garden^) a freeman and citizen of London^ by indenture ac- 
cording to the custom of the city to learn the art of a gold- 
smith and jeweller, from the day of the date of the indenture 
for seven years thence next following, and set forth the inden- 
ture tit hasc verbtty which was in the usual form, and alleged 
that the said indenture was duly enrolled at the office of the 
chamberlain of the said city, within the first year of the tenih 
of the said apprenticeship, according to the custom of the said 
city. The return then proceeded to state, that there is, and 
from time immemorial hath been within the city of London^ a 
certain ancient and laudable custom used and approved, that 
every citizen and freeman of the said city hath a right to 
take, and for the whole time aforesaid hath been used and 
accQstomed to take as an apprentice, any person bom within 
the kingdom of England^' above the age of fourteen years and 
r 988 1 v^der the age of twenty^one years ^ by indenture to be made be-f 

M Tit Chamberlain's Court (») Moor. 1S5. 

(c) Cited in Horn r. CkmnOer^ I Mod. 271. S. C. Palmer 301. 
W) 5T.R. 716. 
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tw0Ni the odd apprentice on the one port, and the said citisea 1^13. 
and fireeaiaB on the other part, to serve tne said citizen and 
freeman of the city aforesaid for the term of seven years and 
more^ according to the obligation of the said indenture ; and 
such apprentice as aforesaid, by the custom of the aforesaid 
city from time immemorial^ is held and bound to serve the said 
citiieD and freeman his master for the whole time of his ap- 
prenticeship in the said indenture mentioned and contained, 
lad well and fiuthfully to perform all reasonable covenants in 
tbe said indenture contained on his part to be performed in re- 
spect of the trae, just, and faithful service of the said appren- 
tice to his said master during the term of his aforesaid ap« 
prentioediip, according to the true intent and meaning of the 
aaid indenture, as fully and completely fls if the said apprentice 
at the lime of the making the said indenture had been of the full 
age of 81 years or more ; and if the said apprentice shall 
break any of the covenants contained in the said indenture on 
his part to be performed during the term of his apprenticeship 
eontained in the said indenture, that then the master of such 
apprentice shall have the like remedy against the said appren- 
tice as he might have had if such apprentice at the time of the 
aaaking his aforesaid indenture had been of the full age of SI 
years and more, which said custom was certified to his majesty's 
Court of King's Bench at WcsiminUer in Easier term, in the 
21st year of the reign of King James the 1st, by the recorder 
•f the said xity. 

Gumtjf objected to the return, that it stated the custom in- 
-correctly in two particulars : 1st, according to the precedents 
of pleadings in Bohun Priv. JLond. the custom seems to be con- 
fined to citisens resident within the city ; and if so, the return 
ought to have stated it, and have alleged farther, that the mas- 
ter was resident within the city ; the contrary of which ap- 
pears by the description in the indenture. Sdly, The custom, 
according to Ham v. (^a$idler (a), is confined to such appren- 
tices as are infants unmarried when they bind themselves. He 
also objected upon the Custom as returned, that the return did 
SHit bring the apprentice within it, inasmuch as it omitted to 
shew that he was above the age of 14 and under 21 when the 
master took him as an apprentice. 

BoUtmdj cufilni, answered to the two first abjections, that the 

(a) 1 Mod. 271. 

Vol. II. M 
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1813. return was framed according to the custom, as it was certifiei 
in Codey, Holmes^ Palrner36L where no such retrictions ai 

^ ' contended for are to be found. Upon the last objection b 

contended, that it was unnecessary to state expressly upon ih 
return, that the apprentice was between 14 and 21 at the tnn< 
of his binding; because that appeared by comparing the dat 
of the indenture with the day on which he came of age, whicl 
was stated in the affidavit. 

But The Courts upon the last point, said, that this was mat 
ter which could not be left to intendment ; but ought to bavt 
been made the subject of distinct and positive allegation. 

[ 1290 ] Bolland then prayed to amend the return in this respect 

but the Court refused leave, saying they had never known ai 
instance of amending a return of this sort* 

Return quashed. 



Nw. 97tk The King against The Justices of Bucks. 

An ^PP^l^ fnpiHIS was a rule for a mandamus to the defendants, con 

toe next ses- ■ ,. . , . 

sions after an .M. manding them to enter continuances to their next gem 

ISi^^b'^ . _ ral quarter sessions for the county of Bucks^ upon the appei 
tue of an in- of John Bennett and Thomas Stone against the inclosure, I 
quintion virtue of an inquisition taken upon a writ of ad quod damnum 
writ of ad ^^ ^ certain road therein described. It appeared by the b\ 
fuoddammim fidavits on which the rule was obtained, that the inquisitioi 
UioM salons ^^ taken at West Wycombe in the said county on the 11th o 
be not the Nov. 181S: but that no inclosure or stoppage of the road tool 
i"n^iStiSito^ place before June 1813, when about the first of that month i 
kenandenter- painted board was put up at the commencement of the road. 

cd and record- and a gate across it locked. The board was dated the 20th ol 
ed at theses- ^ ., •. . ..■•.« -l 

sions; there- -^pni preceding, and gave notice that by virtue of a wrU 

forewherethe of ad quod damnum and inquiry before the sheriff and i 
i^sBed such J^^ ^^ ^^^ county, the road in question was stopped. On A 
appeal as be- Sd of July^ Bennett and Slone^ as inhabitants of the parish < 
tima^Uib RadnagCy gave notice of their intention to appeal against tk 
Court refused said inclosure to the next sessions, and their appeal accon 
tothAn^r*" - ^'^S'y came on to be heard at the last Midsummer seesiOM t bi 
ter coatino- the sessions dismissed the appeal, thinking it out of time. 

C ^1 j In answer to the rule, it was sworn by the attorney of tl 
ancesii &c. 
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penon who sued out the writ of ad quod damnum^ which was 1813. 

(Mted on the 88th of Julj/ 1812, that at several times prior to 

and also between the teste of the writ and the taking of the in- ^^® 
tiaisitioD he conversed with Bennett on the subject of the in- The Justieeiof 
iM^ed inclosure, and requested him to attend at the time and ^^'^ 
place where the inquisition was to be taken. That the jury 
wbo attended at the taking of the inquisition were all resident 
in and about the immediate vicinage of the road in question, 
aad were substantial yeomen and farmers, and others acquainted 
with the road, and bad a plan of the roadsubmitted to tbem,and 
west from West Wjf combe to view the same, and traversed it 
from the beginning to the end before they returned and gave 
their verdict. That the writ and inquisition were entered and 
I'cearded at the ensuing Epiphant/ sessions, and the plan depo- 
sited with the clerk of the peace. 

The Attomejf^GeneralyKing^ and Blighy shewed cause against 
tbemle, and contended that the appeal was too late, and should 
have been at the latest to the preceding Easter sessions, which 
were the next after the recording of the inquisition ; from which 
time the proceeding became a matter of public notoriety; and 
tbey referred to stat. 13 G. 3. c. 78. s. 19. and to Rex v. Justices 
^Pembrokeshire (a), for the construction of that section as to 
Um time of appealing; and insisted that the statute had made no 
diferenoe io this respect between an appeal against an order 
of justices, and one against an inquisition under a writ of 
(d quod damnum. In neither case does the statute refer the [ ^^32 J 
tiffle of appealing to the next sessions after the inclosure or 
stepping up of the road, but to the next sessions after the order 
made or proceeding had; which expressions must have been in- 
tended to apply respectively to an order of justices, or proceed- 
ia| by inquisition. That the inclosure was not the thing to be 
appealed against, they said, was evident from the act going oh 
to provide '^ that if no appeal be made, or if upon appeal the 
order and proceedings be confirmed, the inclosure may be 
nuuie.'* Unless the next sessions after the proceeding had means 
after the inquisition taken and recorded, it is difficult to say to 
whit, period an appeal might not be deferred. And they referred 
lostat. 8ft 9 fF. 9. c. 16. s. S. (a), (repealed), and to J?j7/Hir/« 

Oi)aftuiteis. 

(«) a & 9 ff* S. c. 16. f. S. enacted, " that where any common highway 
al MI ^ins bereafler shall be inclosed after a writ of ad quod damnum, and 

M2 
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1813. Vennor (&), where the appeal which was founded on that cli 

-. « ^ of the act was made to the next sessions after the inquisi 

«r«^r and before inclosure, and Lord Hardwicke held that to be 

^ B^^'^^ cording to the direction of the act ; and his construction of 

clause will serve as an exposition t>f the present, the 
clauses being in pari materia^ and very nearly in the same te 
IjordHardwicke also said, that ^^ the statute has put the jus 
[ 2SS ] in the place of the traverse ;'' and since before the statute 
party might have traversed the inquisition upon the retur 
fmllius datnnum^ for then the liing might license the stoppin 
of the ancient highway (a), by the same rule the party may 
peal. As to any objection on the ground of surprize or i 
of notoriety, it appears that one of the parties had notice 
fore the inquisition was executed ; and the inquisition itse 
a public and notorious proceeding, and before it is retui 
into Chancery it is entered and recorded at the sessions, 
practice is for the sessions to lieep it till the time of appe 
out, and then return it with an indorsement that there has I 
no appeal. 

Best contri contended, that though the statute directed 
party to make his complaint to the next sessions after the 
ceeding had, it also directed that the person appealing shi 
be aggrieved by the inclosure; se that the whole must be ts 
together^ that is, either the word proceeding must be take 
mean inclosure, or the appeal must be at thenex^aesa 
after the proceeding had and the inclosure; for until the id 
sure there is no grievance, and the party appellant mui 
some one aggrieved bj the inclosure. And he relied on 
Queen v. Ogden (&), which had given a similar constructioi 
the 8 & 9 W.3.C. 16. s. 2. which is admitted to be sim 
He also urged that the inquisition was only for the informa 



Isqaisitiaa thereupon taken, it shall and may he lawful to aod for any 
son or penoas injured or aggrieved by such inclosure to make their 
plaint thereof 'by appeal to the justices at the quarter sessions to be 
lor the same county next after such inquisition taken, who are hereby 
thorised and empowered toiiear and determine such appeal, and whoa 
termination therein shall be final; and if no such appeal be roade,.thei 
inquisition and return entered and recorded by the clerk of the pea* 
such county at the quarter sessions shall be for ever binding to all pe 
whatsoever, without any fuiher or other appeal, any law or Statute t 
caotrary ootwithstanding.** 
(») 8 Atk 766. (a) Yaugb. 341. ThmM$ v. S^rrOL (») 7 1ML4 
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•ftbe crown to ascertain whether the crown might proceed to 1813« 
license the inclosure, and not the thing by which the party was -, 
ag^ie?ed ; and that it did not appear that the parties here had agmntt 
any notice of its execution, or or any thing being* done, before '^^^^l^^^ 
the time when the inclosure was made. And as to Rex y% Jus* «r qqa n 
iicet of Pembrokeshire^ he said that was different, because in 
the case of an order of justices the act expressly enables the - 
person aggrieved by the order, not by the inclosure, ta make 
Hb appeal- 
Lord Ellbnborough, C. J. The reasoa and oonvenience 
of the thing, without adverting to the statute, would suggest that 
the time within which the appeal ought to be. made should ra« 
ther be takeli from the date of some order or proceeding made, 
which IS certain, than from that of an act in paisj which is un« 
certain both in its commencement and termination, and which 
would make the period of appeal as it were in abeyance utitil the 
act were actually done. The convenience of the thing there- 
fore seems, I think, to require a certain date, and would in* 
clioe one to adopt that construction which would give one 
which is certain rather than one which is uncertain* Then ad- 
verting io the words of the act, though perhaps they are not 
quite dear from inconsistency, still I think proceeding must be 
takeo to mean legal proceeding, and not an. act done^ In ge- 
neral, where an act done is^ meant, the act of parliament ex« 
passes it so, by the words^ proceeding or act done ; the word 
proceeding does not import an act done, it has more properly 
ft sense applicable to legal proceedings ; we say, taliter pro* 
cermnt est^ in the language of pleading, as meaning a pro- 
ceeding in a courae of justice. What are- the words of the 
*e4 ; << It shall be lawful for any person injured or aggrieved 
^y any such'osder or proceeding." Nothing has been hitherto 
'Mentioned but an order of justices; therefore order or proceed- 
ing here is tantamount to order of justices,, and such pro- [ 235 J^ 
deeding connected with it, as makes a part of the judicial pro- 
ceeding. The act goes on, ^< or by the inclosure of any road 
^t* highway by virtue of any inquisition taken upon any writ of 
^€t quotTdamnum.^^ A person may be said to be aggrieved by 
^h« inclosure by virtue of an inquisition before the inclosure is 
*^tiially made. The order to inclose under the inquisition 
i» a grievance. An order which arms another with a power to 
^tep up or inclose is a grievance in point of law to him whom 
*•»« inclosure or stoppage would aggrieve, by the very authiv* 
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1813. rity which it confers. — ^' To make his complaint by appeal h 

the iustices at the next quarter sessions after such ordcfr mad 

^^i^ or proceeding had." Here the words embrace the whole sab 
The JuBticei of j^d matter of appeal ; the appeal may be to the next sesrion 

after the order, t. e. the order of justices, or proceeding, wbie 
I think is referable to the new matter, t.e. the prcKeediif, 
under the writ of ad quod damnum. And the act goes oi 
*' that if no such appeal be made, or such order and proceed 
ings shall be confirmed, the said inclosures may be made an 
the said ways stopped," which thereby shews that the appei 
was to precede the inclosure or stoppage; and it adds, that th 
inclosures shall not be made until the new highway shall b 
completed; therefore if there be no appeal until the inclosure 
the party must in every case make a new highway before it ca 
be determined whether he is at liberty or not to stop up th 
old one. ^^ Proceeding" then cannot mean proceeding to sto 
op or inclose, but the proceeding upon the inquisition. Thi 
construction affords a clear and certain time for the appeal i 
cases of inclosure by virtue of an inquisition upon a writ t 
ad quod damnum; and all objection is removed on the groun 
[ 2S6 ] ^^ there being a want of that notoriety in this proceedio 
which might be wished ; for we find that by the practice of th 
sessions as much notoriety is given to it as the thing is sni 
ceptible of, though there does not seem to be any authoril 
for the practice given by this act of parliament. The sessioi 
intercept the writ, and indorse it with extraneous matter, if 
may so say, as a substitute convenient enough where the a- 
bas made default. It seems to me that the appeal must t 
made to the quarter sessions next after the execution of Ht 
inquisition ; for there would be no certainty if the appeal wi 
to be delayed till some act of inclosure were done^ by pottin 
the spade intothe ground or by other means; whereas the fk 
construction of the act obtains that certainty which is s 
desirable. 

Le Blanc, J. The difficulty arises from the two won 
** inclosure" and " proceeding," which words, however, wh< 
they come to be considered, will not leave any very great dill 
culty as to the construction which the Court ought to gii 
them. The proceeding by writ of ad quod damnum is an anciei 
one, and well known to the law. The stat 8 & 9 7F1 3. clear 
used the term inclosure in the sense of directed to be indoaei 
for it enacted that where any highway ahould be inclosed afl 
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a writ of ad quod damnum^ and inquisition thereon, it should 181S; 

be hwrul for any persona agg^rieved by such inclosure to make 

tbeir complaint by appeal to the next quarter sessions after t^tuntt 
Mch inquisition taken; therefore it is clear that the statute "^^ Justice of 
flneant persons aggrieved by the order for inclosure in pur- 
suance of the inquisition under the writ of ad quod damnum. 
It farther enacted that the sessions should hear and determine [ SS7 ] 
such appeal, and that their determination should be final ; and 
if there should not be any such appeal, the inquisition and 
retam entered and recorded by the clerk of the peace at the 
lessionB should be for ever binding on all persons ; so that here 
an authority was given to have the inquisition and return 
carried to th^ clerk of the peace, and entered and recorded. 
After that statute comes the 13 G. 3. c. 78. s. 19., which autho- 
rizes two or more justices at special sessions to do that by * 
their order, in a more summary way, which before was done by 
an inquisition on a writ of ad quod damnum; and as to the 
appeal it enacts that '^^ it shall be lawful for any person 
aggrieved by any such order or proceeding," which means an 
order of the justices ; *^ or by the inclosure of any road by 
Wrtue of any inquisition,'* borrowing the very expression from 
the 8 & 9 W. 3., ^' to make his complaint by appeal to the 
jtiatices at the next sessions after such order made or proceed- 
<Dg had/' ^' Such order or proceeding :" — here proceeding 
Qiiist be understood in a sense analogous to order, that is^ a 
'egal or judicial proceeding, and not an inclosure made in 
^Xecntion of such proceeding ; and that such is its sense is con- 
firmed by the subsequent part of the clause, ^^ that if no such 
^Iipeal be made, or being made, such order and proceedings be 
Confirmed, the said inclosure may be made, and the proceed- 
'ngs thereon shall be final." It is manifest therefore that this 
^Gt as well as the act 8 & 9 W. 3. contemplated that the appeal 
^^as to be made before the inclosure. And what has been- 
already alluded to by my lord« that no inclosure is to be made 
^Avitil the new highway shall be completed leads to the same 

inclusion ; for one cannot suppose that the legislature meant [ sjg ] 

put the party to all the expense of completing a new high- 

'^v^y, before it could be determined Whether he was entitled to 

^ntlose the old one. It seems to me therefore that the term 

* Proceeding may refer either to the order of justices or to the 

inquisition on a writ of ad quod damnum^ and that the appeal 

A^Hit be made against that, and not against the inclosure. If 
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a contrary constructioii were held, the consequence would be 
that an order of justices would be final, if there were no appeal 
to the next sessions after the making such order, but that 
under the same circumstances an inquisition upon a writ of 
ad quod damnum^ which is matter of greater notoriety than 
the other, would not be final ; and the party aggrieved could 
not appeal against it, until after the new highway was set out 
and completed, and the inclosure of the old one was made* 
That as it seems to me would be an inconsistent construction ; 
and therefore in this case the inquisition entered and recorded 
at the sessions, and not the inclosure, was the thing to be 
appealed against. 



Per Curianiy 



Rule discharged* 



Saitridi. 
Hw. «7th« 

Aretarnbj 
the sheriff of 
nan ni inven* 

[239] 
lift procured 
try tne plmin- 
tiffagaiDSt 
the priDcipaly 
10 order to 
groood pro- 
ceedings 
against the 
Mil, n irre- 
galar, if the 
|Mrincipal be 
at that time 
in CQStod J of 
the same she- 
riff on a cri- 
minal charge; 
and the Court 
set aside the 
proceedings 
against the 
liail with costs 
where the 
plaintiff knew 



Ward against Brumfit and Eastwood^ Bail of Rhodes. 

THIS was a rule nisi for setting aside several writs of 
scire fttdasy and subsequent pr9ceedings against the bai) 
for irregufarity) and for restoring to them 6U. lOi. 6cf., levied 
under the execution against them« 

It appeared by the affidavit in support of the rule, that the 
plaintiff sued out a ca. $a. against the defendant in the original 
action, directed to the sheriff of Yorkshire^ and procured the 
sheriff to return non est inventus, although the defendant waa 
at that time to the knowledge of the plaintiff in the actual cus- 
tody of the said sheriff; that thereupon the proceedings against 
the bail were grounded and the monies levied. 

Oaselee shewed cause upon an affidavit, which stated that at 
the time of this return, the defendant in the original action 
was in custody of the sheriff in York castle, upon a criminal 
charge of forgery, and not under civil process; and he relied 
upon this difference of fact as distinguishing the case from FoT'* 
syth V. Marriott (a), and Burks v. Maine (&), where the parti 
were in custody on civil process, 
thai the principal was in soch custody at the time of such retonu 

(a)lN.IUS5K . (») 16 Easts. 
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Bat T%e Court said that the shertflT was the gaoler ; upnn 
efery change of sheriff the prisoners were turned over to the 
custody of the new sheriff; and that if he was bound to take 
notice in one instance^ he was bound in all. And upon the 
application of Gaseleey that the rule might not be made abso* 
lote with costs, thej said that as the plaintiff did not deny the 
knowledge^ he must pay the costs. 

IMlkdalcj was in support of the rule* 

Rule absolute. 



1813. 

Ward 
Brumfit. 
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ANDEBBON.and Another against Wallis. 



N99. 20tb. 



ASSUMPSIT on a policy of assurance on goods, war* ^'^''cy of 
ranted free of particular average^ consisting of copper and goodlTccop- 
iroo, valued, on board the ship Confiance^ at and from Lon* Pf r snd iron) 
don to Quebec. The plaintiffs aver that the ship, with the JLtoO^mr- 
goods on board, was, by perils of the seas, and by stormy and nnted free of 
tempestuous whether, destroyed, whereby the goods were Jvcnurc mnd 
wholly lost. At the trial before Lord Ellenboroughy C. J. at the ^ip\ 



ow- 



the London sittings after last term, it appeared that the ship *°^ to m da- 
with her cargo sailed from London on the 1 6th of September y course of her 



1811, and encountered very severe gales in her passage to the ^^f^*^ 
banks of Newfoundland^ where she was found to make so much nmiDto port 
water as to be obliged, for the preservation of the ship, cargo^ and undemr 
and lives of the crew, to put back. The captain swore that somrpait 
she Was in so bad a state, occasioned by the weather, that he of the goods 
did not expect to reach land, and that her sails had been car- ^^^^^' 
ried overboard by a squall of wind. However, he bore up repairs de- 
Ibr Cork, and on the 25th of October run into Kinsale bar- J*""^ ^^ ^ 

' long as to 

bonr, where the ship, upon a survey, was found to be in so prevent her 

bad a state as to render it necessary that she should undergo a ^^5^'°^ ^ 

thorough repair, and for that purpose that the whole of the andnoothtf 

cargo should be unloaded. It did nc t appear that the copper sb>P ^oold he 

|iad sustained any damage ; some of the boxes of iron were thai or a * 
seighbouring port to forward the cargo in time, so thit the voyage was abandoned, and 
the ships afterwards sailed on another voyage : Held that this was not a totd loss of the 
goods, and that the assured could not abjuiaon. 
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1813. considerably damaged, as much as 75 percent, but others only 

10 per cent. The repairs could not be finished so as to enable 

oMoiMst the ship to leave Kinsale in time to reach Quebec that season, 
^^^'** neither could any other ship be procured at Kinsale or Cork to 
[ 241 3 forward the cargo in time ; so that the voyage was abandoned, 
and the captain ultimately sailed on another voyage ; and from 
the lateness of the season when the ship put into Kinsale^ it 
would not have been possible, even if a ship could have been 
procured, to prosecute the voyage that season ; and the goods 
were sold as damaged at Kinsale. It was proved that notice 
of the abandonment was given in due time. After the middle 
of November it is impossible for any ship to get to Quebec^ or 
enter the river St. Lawrence^ it being about that time so full of 
ice, that it is almost certain destruction to a ship to attempt to 
enter it. The general time of ships sailing for Quebec is the 
month of April or May^ the voyage at that season of the year 
being about six weeks : but if a vessel sails later the voyage ia 
longer, sometimes from eight to ten weeks, the winds being 
so variable. The plaintiffs claimed as for a total loss, and' re- 
lied on what was laid down in Wilson v. The Royal Exch. Ass. 
Company (a), and on Manning v. Newnham {b) ; wherenpon 
a verdict was found for the plaintiffs, with liberty to the defend- 
ant to move for a nonsuit. A rule was accordingly obtained 
fbr that purpose, on the ground that the assured could not be 
permitted to abandon and turn what was an average into a to- 
tal loss. 

Parky Carry and WyldCy shewed cause, and contended that 
wherever, by reason of any of the perils insured, the ship is 
prevented from proceeding on her voyage, and the voyage is 
[ f4f 3 thereby lost, that is a total loss of the cargo, if no other ship 
can be procured to carry it to its port of destination. They 
then commented on the facts of the present case, in order to 
shew that it coincided with the above proposition in every par- 
ticular. The ship received a damage within. the policy, which 
damage could not be repaired in time for her to proceed on the 
voyage, and the voyage was thereby completely lost, and no 
other ship could be got. They lirged that this was a contract of 
indemnity, not merely on goods, but on goods for a particular 
voyage, that is, that the ship should reach Quebec; and aa 
there was a known course and period for performing such voy- 

(s) 8 Camp. N. P. C. 683. [ff) JM. 6t4. & 
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^e, it was implied in the contract that the voyage shoold be 1815. 
performed within such period, or at least within a reasonable ' '"'**' 
time. In Manning v. Newnham (a). Lord MamfiddwBdA^ that offoimt 
where the ship could not perform her voyage, the assured were Walus. 
not to wait until ships could be had. And the same may be 
said here ; if the assured were bound to wait, they might have 
to wait an indefinite time ; and it appears here that even if they 
could have procured a ship insianter^ the voyage would not 
have been saved, for the season was gone by. As to the war- 
ranty against particular average, nothing more was intended 
by it than to protect the underwriter from a partial damage of 
the cargo, but not to exclude a loss occasioned by a coqoplet^ 
failure of the voyage. In Manning y. Newnham there was 91 
similar warranty ; and there also the cargo still subsisted ip 
specie, and had not sustained a more extensive damage than 
bere; yet it was held that the assured might abandon and [SIS] 
claim a total loss. To that decision Liord EUenbarough assented 
ill Wilson V. JRoyal Exck. Ass. Company y and would have 
acted upon it in that case, had it not appeared that there was 
a vessel in which the caigo might have been sent on. So in 
Hyson V. Rovocroji (a), the cargo, which was within the usual 
memorandum, though greatly damaged, was not destroyed by 
salt water, but by corruption, but still it might be said to sub* 
sist in specie ; nevertheless, it was holden to be a total loss. 
And the reasoning of the Court in Martin v. Crokatt (b) applies 
to this case. Lord EUenboroughj C.J. there said, if, upon the 
liappening of such a peril, which suspends the voyage, and in- 
duces the necessity of repair, the owners choose to*make it a 
total loss, upon the loss of the voyage, they ought to give 
notice of abandonment. So in Davy v. Milford (c), his lan- 
guage is, that ^^ where the thing subsists in specie there must 
be an abandonment ;"^and in both those cases there was a 
warranty like the present, but there was no abandonment. 
Here, by reason of the abandonment, it became a total loss 
with benefit of salvage. 

Topping and Richardson^ contrd, said, that without the help 
of some decision it would be difficult to maintain, that a per- 
son who contracted to be liable in case of a total loss of the 
tiling insured, with an exemption from partial loss, was liable 
in respect of an inconsiderable damage sustained by the things 

{a) ft Marshall on Ini. 505. (a) 3 B. & F. 474. 

(*) U East. 4««. ic) 15 Bast 559. 
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tSlS. the thing itself still suMsting in specie. But they admitted 
*thftt there were cases, and particularly ihBi of Manmng r% 
agawt Newnham^ which shewed, that under certain circumstances that 
\Valli8. might happen. They denied, however, that such was the pre- 
* [ S44 3 sent case. Here ft could not be said, as in Mitrming v. Newti' 
hanif that the voyage was lost and gone, for it was only sus<x 
pended for the season ; there was not a total incapacity of per- 
forming the voyage at any time, but only at the particular time; 
the ship might have performed it after she was repaired ; rn 
Manning v. Newnham she could not be repaired at all. Here, 
therefore, was only a delay, but not a loss of the voyage ; 
which distinguishes it from that case, without contending that 
the assured were bound to wait an indefinite time. According 
to the argument, however, on the other side, if the ship be 
damaged so as to require repair, which delays her beyond the 
season, that is a total loss of the goods, though the goods have 
not sustained any damage whatever. Bui in Dj/son v. Raw^ 
erofl (a) J the language of Lord Alvanlej/ is different; he said, 
that unless the consequence of the damage were the total loss 
of the commodity, the underwriter did not agree to be liable ; 
but in that case the consequence was a total loss ; and Parsons 
y. ScoU (&) shews that a loss of voyage does not necessarily 
constitute a total loss. In Martin v. Crokatiy and Davy r. 
Milfordy as there was no abandonment the point now in* ques- 
tion did net arise ; and in Wilson v. Royal Exch. Ass. Cam*' 
panj/j though Lord' Ellenborough acceded to Manning t. 
Newnham^ it is observable that there the cargo was perishable, 
and not as here, of a quality which could not be deteriorated 
by delay, 

€ur. ado. vulL 
f S45 3 • Lord Ellbnboroitoh, C J. now delivered the judgment of 
the Court in substance as follows : 

This was a motion fbr a new trial in an action which was 
tried before me upon a policy of assurance '' at and from JLoa^ 
don to Quebec i^^ and the loss was alleged by perils of the seas. 
The insurance was on the cargo warranted free of particular 
average, and the cargo consisted of copper, iron, and nails. 
The ship with her cargo on board sailed from London on the 
-]6tbof SepUmbcr 1811 for Quebec^ and encountered beavjr 
gales> so that the ship making much water and being in a bed 

(«) 3 Bos. & Full. 47^ (») % TaunU 363. / 
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ttate, (lie master on the SOth of October wai obliged to make IBlS; 
for the nearest port, which was Kinsale in Ireland^ and arrived — ^— 
there on the S5tb of October. On the ship's arrival there she !^^^" 
was found to be in a state to make it necessary for her to im- Wallis. 
dergo repairs. The repairs were accordingly set^ about : but 
she could not be repaiired in time to prosecute her voyage that 
seasooi therepairsdot being finished until the March following. 
There was net any ship at Kinsale or Cork to be procured to 
forward the cargo. The cargo was damaged^ and sold as a da- 
maged cargo ; and notice of abandonment was given on the 
9ib of November by the assured, two days after they had re- 
ceived notice of the damage ; but the defendant refused to ac- 
cept it. The question is, whether this was a total.loss of the 
cargo under all the circumstances, or only an average loss ; for if 
the latter, as the underwriter is free from particular average, 
the plaintifls are not entitled to recover. The plaintiffs were 
allowed to take a verdict at the trial, subject to a motion by the 
defendant. In this case the loss in fact was an average loss by 
tbe damage arising from the sea-water to the iron and nails for r 246 1 
the space of five or six weeks during which they Were on board. 
The capper was not injured at all ; and the iron and nails not 
to any considerable extent. The ship was under a temporary 
disability; though the means of repairing were no doubt easily 
attained at so commodious a harbour as Kinsalcy and it does 
■ot appear that the necessary repairs could not have been done 
before March. However it appears that she could not be re* 
paired in time for her voyage to Quebec that season. The 
▼oyage is made in about seven or eight weeks, and in November 
tlie river fii/. Lawrence becomes frozen so that Quebec is inac- 
cessible by ehips by the S8th of November. It does not appear 
that any extraordinary pains were used by the captain to get 
another ship; it is stated indeed that there were none at Kin* 
sale or Cork. This then is a case where there was not an ac« 
tual loss of tbe cargo or the ship, but only of the voyage for 
that season:; and the question is, whether such a loss amounts 
to a total loss of the cargo by reason of the abandonment. As* 
flaming that the case of Manning v. Newnham^ Marsh. Im. 
585. Was well decided, and that a total loss would be recover* 
aUe fiur a cargo insured, as in that case, free of particular ave* 
tage, and situated under the same circumstances, it tnay be4ib- 
aenred that there the ship bad received an irreparable damage. 
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1813. as it is stated in the report, which drove her back to Tc 

where only two ships could be had, both together not ca 

rmiHtt of taking the cargo on board ; so that that case is widely 

''^* rent. The damage to the ship is there stated in terms to I 

reparable ; that distinguishes it ; for here not only was th 

[ S47 3 mage not irrieparable, but it appears that it could be anc 

repaired in a few months. In that case the cargo becai 

effect extinct ; the ship no longer subsisted, nor could 

conveyed at all in any ship ; here the cargo was capal 

being conveyed after a delay of a few months only in the 

same ship. The only description of loss therefore capal 

sustaining an abandonment so as to convert what was in 

an average into a total loss is a temporary suspension o 

voyage. But what case has ever yet decided that such a 

porary retardation is a good cause of abandonment, so ; 

amount to a total loss ? Disappointment of arrival is a 

head of abandonment in insurance law* If wherever a 

appointment were to arise an abandonment might be no 

then supposing this ship had sailed on her voyage, but had 

arrived in the river Sl Lawrence until after the frost se 

and was consequently obliged to wait there until the next 

son, that would have been a cause of abandonment accor 

to this rule. It would be a loss of the voyage which 

assured had in contemplation. So if the retardation of 

voyage be a cause of abandonment, the happening of 

marine peril to the ship by which a delay is caused in hei 

rival at the earliest market, would be also a cause of abanc 

ment. I am well aware that an insurance upon a cargo f 

particular voyage contemplates that the voyage shall be | 

formed with that cargo, and any risk which renders the cc 

permanently lost to the assured may be a cause of abandonm< 

In like manner a total loss of cargo may be effected not me 

by the destruction of that cargo, but by a total permanent ii 

r 248 j pacity of the ship to perform the voyage. That is a destroci 

of the contemplated adventure. But the case of an interrupt 

of the voyage does not warrant the assured in totally diseiif 

iog himself from the adventure,, and throwing this burthea 

the onderwrtters. It is unnecessary to pursue the subject 

ther, as there is not any case nor principle which autborimi 

aiNmdonDient, unless where the loss has been actually a t 

loss, or in the highest degree probable, at the time of abaMl 

I 
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menu This rule, therefore, for the nonsuit must be made 
^^bsolute. (a) 

(«) See Th^m^$0n v« Royal Bsehange Aauranee Company, 16 East. 214. 
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Beale against Thompson. 

CTION in the Common Pleas, and upon special verdict 
found judgment for the defendant; which judgment was 
re-^rersed upon error into this Court, and the damages assessed 
hy the verdict adjudged to the plaintiff, and also — for his costs 
an d charges, &c. Afterwards upon error brought in parlia- 
ment the judgment of this Court was affirmed in the House of 
Isords ; and it was ordered that the record should be remitted 
ta t^his Court, to the end that such proceedings should be had 
thereon as if no such writ of error in parliament had been 
brought ; and no sum was awarded to the plaintiff for costs by 
the court of parliament. 

JBoU thereupon obtained a rule nisi on a former day to refer 
it to the master to tax the plaintiff ttis costs in error in parlia* 
neiit, as well as his costs in this Court. He referred to stat. 
S Ji. 7. c. 10., which enacts, that if judgment be affirmed on 
^rit of error, the person against whom the writof error issued 
shali recover his costs, &c. by discretion of the justice afore 
^hom the said writ of error is sued ; and he admitted that it 
had been considered in S<di v. Richards {a) that the statute 
relates to the court of error, and not to the court out of which 
the error comes, and that the former was the proper forum to 
tox the costs : but he contended that that was where final 
judgment, and not where interlocutory judgment only, was 
given by the court of error. And he put the same construction 
on 13 Car. 2. st. S. c. 2. 5. 10., and urged, that here the af- 
firmance in the IjLouse of Lfords being int^,c)ocutory, and the 
record remitted to this Court for final judgment, this Court 
were at liberty to tax the costs. 



[249] 

Monday, 
JV^ov. 29th. 

this Court 
will not refer 
it to the Mas- 
ter to tax the 
plaintiff his 
costs in error 
in parliament 
on a Judgment 
affirmea on 
error in Dom. 
Proc, without 
awarding 
costs* and re- 
mitted to this 
Court to the 
end that such 
proceedings 
may he hiul 
thereon as if 
no such writ 
of error had 
heenhroughU 
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(a) 7 Bast. 111. 



Thompson. 
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1813. B^ut on this day, when Gasdee was to have shewn cause, 

r Lord Ellenborougu, C.J. said, What authority have we 

•g«in9t to tax the costs in parliament ? The practice of the House of 
LfOrds is to give a sum in gross in their discretion, according to 
the nature of the case, which is to be taken as equivalent to 
costs ; or they maj think that no costs are due (a). Since the 
rule was obtained, which was somewhat of an anomalous na- 
ture, I have made enquiry, and find that such a practice as now 
attempted to be resorted to has never obtained. 

Baylet, J. The rule prays that which would be matter of 
error in our judgment. 

Per Curiam^ Rule discharged^ 

(«) See 2 Burr. 1097. 
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MEMORANDA. 

AT the beginning of this term Sir Vicarv Gibbs, Kot., 
one of the Justices of the Court of Common Pleas, was ap- 
pointed Lord Chief Baron of the Court of Exchequer, on the 
resignation of the Right Honourable Sir Archibald Mac« 

DONALD, Knt. 

And in the course of the term Sir Robert Dallas, Knt, 
His Majesty's Solicitor-General, was appointed one of tlie 
Justices of the Court of Common Pleas in the place of Sir 
VicARY GiBBs, and took for his motto on being called Ser* 
jeant Mo$ ei Lex. 
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GASES 

ARGUED AND DBTSRMINED 

IN THE 

COURT OF KING'S BENCH, 

IN 

Hilary Term, 

In ^he Fifty-fourth Year of the Reign of George III. 
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MEMORANDA. 

The King's Warrant respecting the Precedence of Mr. At- 
torney and Solicitor General. 

Whkreas our Attomejf and Solicitor General now have 
plaee and audience in our courts next after the two ancientest 
of our Serjeants at Liaw for the time being, and before our 
other Serjeants at Law; We, considering the weighty and im* 
portant affiurs in which our Attorney and Solicitor Cfeneral are 
employed on our behalf, and in which the Attorney and Solicitor 
Generniof us, our heirsandsuccessors^may hereafter be employed, 
do hereby ordain and direct,that at all times hereafter the Attorney 
and Solicitor General of us, our heirs and successors, shall have 
place and audience, as well before the said two ancientest of 
oor Serjeants at Liaw, as also before every person who now is 
one of our Serjeants at Law, or hereafter shall be one of the r 254 1 
Serjeants at Law of us, our heirs and successors. And we do 
hereby will and require you not only to cause this our direction 
to be observed in our Court of Chancery, but also to signify to 
the Judges of all our other courts at Westminster that it is our 
express pleasure that the same course b^ observed in all our 
mid courts. 

Vol. IL N 
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MEMORANDA. 

Giren at our Court at Carlion-Housey this fourteenth < 
December, in the fifty-fourth of His Majesty^s reign. 
By command of His Royal Highness the Prince VL 
in the name and en the behdlf of His Majesty. 

SlDMOU 

To the Right Honourable John 
Lord Eldon^ our Chancellor 
of Great Britain. 

In the last vacation Mr. Serjt. Shepherd was appointe 
Majesty's Solicitor-General, in the place of Sir Robert L 
Knt. 

And Mr. Serjt. Beit was appointed Solicitor-General i 
Royal Highness the Prince of Wale$, in the place of Mr. 
BhepherdL 
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Jmn. 24th. 



Fanny, on the Demise of EAs'rHAM, Widow, ag 

Child, (a) 



1>eroise of Tj^ JECTMENT. At the trial before Lord Ellenbor 
freehold and JQi C. J. at Hertford^ the case was this : the lessor < 
^Latan plaintiff and her husband Eastham^ (since deceased,) I 
entire rent, denture (11th Febrtuirj/ 1803,) demised the land in quest 
muchlirfm- ^^ defendant habendum so much as was freehold^ from tbi 
hold for 21 September thennext for the term of SI years, provided Ea 
muchascop^- and wife or the survivor of them should so long live, a 
hold for s much as was copyhold, from the same time for the tej 
^^Tl^'.i. three years under the same proviso. Reddendum durin 

ranted by the ,^^ ^^. ,- ■^, .^«ii,/* ^i. 

cnitom, and iaid term of 21 years the yearly rent of 31/. 10^. And I 
covenant for gajj indenture (after several covenants) reciting that 
lease of the thereby agreed that for the said yearly rent of 31/. lOi. 
copyhold under the said covenants, the defendant might hold tb 
uSiqu^n^i pre^w^i ^ ^©U copyhold as freehold, for the term of 21 

during the 81 

yeacs under the like covenants, and that In the mean time, and until snch nei 
should be eaecated, the lessee should hold the said hind as well copyhold asfrediol 
Held that this was only a lease of the copyhold for 3 years, and that the lessor a 
8 yemn might recover the premises in i{{ectmeiit against the leasee, there not hsvu 
any fresh lease grants 

(41) Cause was diewn aga'uist the rule at SttjemM Itm befiwe lU 
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to commeiice as afiiresaid as if that demise had beea so made, 1814. 

bat that the copyhold were not grantable for any longer term ^ 

than three years successively, Eastham and his wife covenanted agmntt 
with the defendant that they should within three months next Child. 
before the expiration of the said term of three years under the 
like covenants, And without any increase of rent, execute to the 
defendant a new lease of the said copyhold for three years to 
commence after the expiration of the former term of three 
yean, and so Mies quoiies until the term of 21 years was ex« [ 256 J 
pired* And it was agreed that in the mean time and until 
such new leases should be executed, the defendant should 
qsietly hold and enjoy the said land as well copyhold as free- 
bold, at the rent and upon the conditions before mentioned, for 
the term of 21 years, without any interruption from Eoitham 
and his wife, or any other person claiming under them. No 
fresh lease of the copyhold had ever been granted ; and a no* 
tice to quit on the ^th September 1812, had been served on 
the defendant. The doubt at the trial was whether the in- 
denture passed to the defendant any greater estate in the copy- 
hold than for three years ; and thereupon a nonsuit was di- 
leeted with liberty to move to enter the verdict for the plaintiff 
fivfiuch part as was copyhold. 

The SoUcUoT'Creneral accordingly obtained a rule in the 
hit term for that purpose. 

Bestj Serjt. and Bdrnewall shewed cause, and contended, that 
though there was not any express demise of the copyhold to 
hold for 21 years, but only for three years, yet it appeared from 
the terms of the indenture to be the intention of the parties, 
that there should be a continuing interest in the copyhold as 
well as the freehold during the 21 years ; to effectuate which 
there was not only a covenant for renewal at the expiration of 
ereiy three years, but it was agreed that until the new lease 
iboald b^ executed the defendant should hold and enjoy the 
eopjhold for the term. That passed an interest ; a covenant 
that a man phall hold and enjoy land passes to him an interesjt 
it the laody or at least estops the covenantor from treating him 
who holdeUi nnder the covenant as a trespasser. And though [ 257 ] 
(he lord hy reason of this agreement might enter for a forfei- 
ftire according to Richards v. Selv (a), yet the lessor of tlie 
plaintiff has concluded Ifimself by his own a£:reemeut fiom iii»- 
pntinjg t^® ^tlt of die defendant. Doe v. Kosser (fi). It was 
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lKt4. argued indeed in Richards v. Sely^ that the covenant shot 

I never be intended a lease, because the estate being copyho 

against it would be E forfeiture of the estate ; to which it was t 

Child. gurered that (hat is where the words are doubtful, and such 

may adroit of divers constructions; but here the plain roeani 

of the parties was to make a lease. And if the lessor of I 

plaintiff can recover in this action, the consequence will be, tl 

the defendant will be entitled in an action against him upon 

covenant to recover damages'to the value of the lease; therefo 

to avoid circuity of action, this ejectment cannot be maintain 

The Solicitor-General contra was stopped. 

Lord Ellbnborough, C. J. The intention of the d< 

seems to have been to continue the lease of the copyhold fr 

time to time by an efficient act of the party. That has i 

been done ; and therefore if it stands as a lease it must be 

the operation of the covenant : but that does not seem to 

to amount to It lease. The nature of the estate must alwt 

help to govern the agreement of parties concerning it, am 

covenant cannot have the effect of giving the estate qualit 

contrary to those which the law has attached upon it. Thif 

["SSS 3 a covenant for such a lease as might be, and not a lease 

euch an estate as could not be. It struck me at the trial neai 

in the same way as it has now been argued, but I have chang 

my opinion; and though it might be convenient for prevent! 

circuity of action, I am afraid it would be against law. 

Bayley, J. If the agreement conveyed an interest in i 
land, the lord would be entitled to enter for a forfeiture, I 
it is clear he cannot ; and if it made the defendant tenant 
will, there has been a notice to quit. The defendant must i 
sort to his remedy upon the covenant. 

Dam PIER, J. referred to Lady Montague* 9^ case (a) as 
point. There the Court took the distinction between a demi 
to hold for a year warranted by the custom, et sic de anno 
annum for more years, which would make a forfeiture ; an( 
demise for a year according to the custom, and a covenant 
holding it for longer time ; and there are other cases to t 
same effect (b). The defendant's remedy lies on the covena 
for the Court cannot by construction, in order to avoid eiitc 
of action, make words which import only a covenant^ a h 
inconsistent with the nature of the estate. 

Per Curiam^ Rule abtoluli 

(«) Cro. Jac. 801 . <») See H Keb. 867. LemOiMO v. Tkm 
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Bell against Oakley and eight Others, (a) nf^nday^ 

Jan. S-ltb* 

TRESPASS for breaking and entering the plaintiff's ^^^^e de- 
dwelling-house, breaking the doors and window8| and fendants, in 
taking and carrying away his goods. Plea, Not guilty. Tp^Ps rmte 

At the trial before Lord Ellenhorough^ C. J. at the last under a war- 
imzes for the county of Kent^ it appeared that the defendants, r!fi^^^'!lj 
two of whom were the churchwardens, four the overseers, and bytwoma^is- 
two constables of the parish of Deal^ together with the other traj«. ^roke 
defendant acting in their aid, went to the house of the plaintiff thehouse,and 
who was an inhabitant of Deal, carrying with them a warrant broke the 
granted by two magistrates, and directed to the said church- Held that- * 
wardens and overseers, to distrain the plaintiff *s goods for non- they mighnbe 
payment of a poor's rate. Having knocked at the door, and !^4^|h^ 
being informed at the next house that the plaintiff was from a previous de- 
borne, one of the defendants jumped into the front area and n^ndoftho 
tried to get in at the cellar, but failed; in the attempt, how- copy of the 
ever, some windows were broken. They then proceeded to warrant ac- 
tbe back part of the house,, took the fastening out of a win- 24 G.%. c?44. 
dow, and got into the wash-house. After continuing there «• ^ 
lometime, and having found nothing within^ the inner door 
being locked, they returned and took away some planks and 
otber articles which were lying in the garden. A verdict was 
fcimd for the plaintiff, damages seven guineas, with leave for 
tbe defendants to move to enter a nonsuit on the ground of 
tbere not beinfi^ any proof of a demand of the copy of the war- [ 260 \ 
rant as reqpired by stat. 24 G. 2. c. 44. 5. 6. 

A rule.ittit to that effect was accordingly obtained in the last 
term. And now after the report had been read. Lord Ellen- 
ioroughf C. J. referred to Money v. Leach (a), and inquired 
bow the rule could be supported consistently with that de^ 
ciiioD. 

The Common Serjeant and Bolland in support of the rule, 
look this distinction,. that in that case the parties acted wholly 
without the authority of the warrant, for they executed the 
warrant upon a person who did not correspond with the do* 

(•) Cauflc was shewn agninst the rule at Serjeant $*- Inn heforc this term. 
(«) 3 Burr. 1742. S. C. 1 Bl. U. 555. 
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1^14. scription in it ; whereas here the defendants acted in 

"^-^ execution of the warrant, though it must be admitted tli 

a^hut ceeded its authority : but still they were not wholly ur 

d^o^ilL "2ed. And they cited Price v. Messenger (ft) to chew i 

officer may be entitled to the protection of the statute, 

he has exceeded the authority delegated to him by the 

trate. 

Lord Ellenborough, C. J. The case oi Money y. 
decides that the defendant in order to avail himself of 
jection upon the statute must shew that he acted in ob€ 
to the warrant ; in that case the officers apprehended a di 
person from that described in the warrant, and therefore 
obedience to the warrant ; and Mr* Yorke the then Att 
General, who was to have argued on behalf of the officer 
up the point upon the second argument as being too | 
r S61 1 difficulty for him to encounter. Here the defendants, 
from shewing that they acted in obedience to the warrant 
roence by an unauthorized course of proceeding ; it was 
pass in thdm db initio ; and I do not see how after the 
Money ▼• Leach^ thej can stir this objection. That was 
of much public interest, and was decided upon great de 
tion, and the matter was upon the record. If this hai 
a distinct subsequent trespass of the defendants, it migb 
presented a diffisrent question. 

Batley, J. In Price v. Messenger the defendant 
as he acted in obedience to the warrant was under the ] 
tion of the statute : but he was holden liable for the a* 
which was not made in obedience to the warrant. 

Dampibr, J. The case of Money v. Leach decide 
where the justice^ can not be liable, the officer is not witl 
protection of the statute. In this case suppose notice ha 
delivered to the justice — for what could he have te 
amends? In Price v. Messenger the justice might hav 
proceeded against upon the warrant. 

Per Curiam, Rule dischar 

Marry ai was to have shewn cause against the rule. 

9) t Boil ft FolL 168. 
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The Kino against The Inhabitants of the County of Mond^, 

Northampton, (a) 

THE second count of this indictment, on which the verdict Upon not 
was entered for the crown, was for not repairing a public J^*!!?*?!^^ \"* 
bridge over the river Wellandy in a highway leading from North' againstthein- 
mpton to Leicester J used by the subjects of the king within habitants of » 
their horses, carts, and carriages at all such times as and when it repairing a 
hah been or is dangerous to pass through the river hy the side of public bridge, 
ike bridge. Plea, Not guilty. At the trial before Thorn- te?i uX" 
IM, B., at the last assizes, it appeared that this bridge was defendants to 
Med by the public at all times on foot and with horses, but ^j^tb^brid^ 
odIj occasionally with carriages, except in times of flood, or having been 
frosts, when it was unsafe to pass through the river, at which "^P*"^*^. hy 

, ' "^ • private indi* 

times carriages always passed over the bridge. In ordinary viduaU. 
times the carriage-road went through the ford, and the bridge Abridgcmay 
was sometimes barred agamst carriages by means of a post and brid^, which. 
duuB, which was locked. There was no doubt upon the evi- »used by the- 
denee, of the bridge being out of repair : but the counsel for the £^ch' tim^ as 
defendants proposed to give evidence to shew that the feoflees are dangerous 
of certain estates had repaired the bridge, and that one JRous^ throurb the 
ai (beir ag^nt, had the control of the key. To this it was ob* river, 
jected that repairs done by individuals could not be evidence 
to shew the bridge not a public bridge, which was the only issue 
opoD these pleadings. The learned Judge was of that opinion^ 
umI rejected the evidence. 

Copkyy Serjt. moved, in the last term, for a rule nisi ibr a [ 263 2 

oew trial, upon the rejection of this evidence ; and he also 

took exception to the count that it did not shew the bridge to 

^a public bridge, but only a bridge to be used on particular 

^^ccasions, which could not be if it were a public highway ; for, 

According to the language of Heathy J. in Roberts v. Karr (r/), 

^here could not be a partial dedication to the public. But 

^'^rd EUenborovgh^ C. J. said, though it must be. an absolute 

^'^ication to the public, still it might be definite as to time ; 

^'^ the Court granted the rule on the first point only. 

C^) CauscLvasshswn against the rule tA ScfjeuntiWtn before tbis-trniu 
<^ 1 C^oa. N. P. C. S62. n. 
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Clarke^ Vaughan Serjt, Dayrellj and Abboiij shewed cause, 
and maintained that however material the evidence might have 
been upon plea by the defendants charging the feoflfSses with the 
reparation of the bridge, it was not evidence upon the poiot 
whether it were a public bridge, which was the only remaining 
point upon the pleadings after the bridge was proved to be out 
of repair. The use of the bridge, and not the mode in which 
it is repaired, constitutes it a public bridge ; and admitting 
that it could have been proved to have been repaired by these 
feoffees from all time, still it might be a public bridge ; and so 
the defendants, notwithstanding the evidence, would, on this 
issue, have been liable. It was, therefore, perfectly irrelevant 
to the matter in issue. 

Lord Ellenborough, C. J. I doubt whether in the ex- 
treme rigour of correctness this evidence ought not to have 
been received, though certainly if it had stood by itself it ifould 
have had but little effect. The only question was, whether 
this were a public bridge. And might it not be material upon 
that question to inquire by whom and in what manner it had 
been repaired, with a view of ascertaining whether those re- 
pairs were adapted to the service of the public, or merely to 
the purposes of ornament or private convenience ? In order 
to ascertain whether it be a public bridge, the mode of its con- 
struction and the manner of its continuance may be circum- 
stances which, as they are connected with others, may have 
much or little weight. But we are not enquiring into the effect 
of the evidence ; it is enough if the fact by whom repaired may 
be in any degree a criterion to determine whether the bridge 
be or be not of a public nature. Repairs done by an individual 
are primd facie rather to be ascribed to motives of private in- 
terest in his own property, than as done for the public benefit; 
and if an inference might have been drawn iiom the fiict, the 
jury ought to have had an opportunity of judging of that 
inference. It was not of much weight, perhaps: but upon the 
summumjus I think the evidence was admissible. It is not ne- 
cessary that the bridge should have been open at all times; 
perhaps it has grown out of this circumstance, that, there wai 
a highway through the ford^ and the people, when that wai 
bad, were used to go by outlets on the land adjoining, to the 
great detriment of the individual owner. The bridge, there- 
fore, like many others, may have originated in the convenlmcc 
and for the protection of the individual : bat still it may be oi 



IX THE FlFTT-POURTH YbAR OF GEORGE III. S65 

public right. I think that the evidence was barely admissible, 1814. 
aod that the learned Judge would have exercised a more cor- *'~^~' 

. la ▲• «_ • • •< The Kino 

rect discretion by receiving it. agahut 

Xa Blanc, J. It was for the prosecutor to shew it a public '^•.^'J^^*^ 
bridge; and the defendants had a right to give every species of Northamp- 
e^idenee to shew the contrary. One medium of proof was to ^^^' 
ftbew that it had been repaired by individuals; though that 
alone would be of very little weight. 

Damfieb, J. From the circumstance of private persons 

repairing the bridge, it was open to the defendants to contend 

tbat it was not a public bridge, with what effect I do not say, 

though possibly it would not have been great. It might, bow« 

ever, be a link in the evidence to shew the passage over the 

bridge was not of public right but of sufferance. 

Per Curiam^ Rule absblute. 



Jarrett against Leonard, (a) M&niajf, 

° ^ ^ Jan. S4Ui. 

rT an action brought by order of the Lord Chancellor by In ah action 
the jplaintiff, against whom a commission of bankruptcy had ^^*^^e^ 
ittQed, against the defendant, who was petitioning creditor and r g66 j 
aasiffiiee under that commission, which was tried before Dam* titioning ere- 
pier^J. at the last assizes at TForcester^ the defendant having the4lidiS^of 
gifen notice under the statute of his intention to dispute the the commift- 
proceedings under the commission, the only question was, as y^itf^bmnk- 
to the existence of the petitioning creditor's debt. It appeared nipt and pe- 
that some time before the issuing of the commission there had ^•Vf'^'tAf j!^ 
I'^^ a meeting between the plaintiff and the defendant and the second 
their attorney, when a proposal was agitated for giving the de-* meeting of 
^dant a warrant of attorney for S50/., which, however, was gionenand 

discosRed b^- 

^ them the debt doe to thepeiitioninf^ creditor, and produced their accounls, and that 

ue bankroll objected to part of the petiUonine creditor's accoant« and the commissionen 

^^ked off such items in it as ihey allowed, and struck a balance of 169/., was held to be 

^idence to be left to the Jury or an implied admission by the bankrupt, from his conduct 

and demeanour before the commissioners^ that such a bsJance was dne, bat not of an ad- 

JQdicition by them by their own authority, or of an award made by them with the consent 

^'pirtses; and therefore where it had beea so left tothe jnry, the Court granted a new 
trill. 

(«) Cause was shewn against the rule at Sefjeantx'-Inn before thb term. 
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IS14* not carried into effect. At the second meeting or tbe commi** 
J "I siooeri under the comniisMoa, tbe plaialiff and defandaat 

^aaji#/ attended, the latter with his attorney, and the debt due to the 
Lbonabo. defendant was discussed between them before th^ comraisiiioners^ 
The defendant produced his account, and the items of it were 
ticked off by the commissioners as they allowed tbeqi* The 
plaintiff also said he had accounts, and produced them to the 
commissioners, who examined the vouchers, and went througk 
the accounts. Part of the plaintiff's account was objected to 
by the defendant, and at last a balance was allowed by the com- 
missioners of 169/. 185. Nothing more was said by the plaintiff. 
The defendant made a farther demand of about 70/. It was 
objected that this was not evidence against the plaintiff of the 
existence of a good petitioning creditor's debt : but the learned 
Judge was of opinion that it was at least primd /acU evi« 
dence, and likened it to an adjudication by the commis- 
sioners, or a settlement of accounts before an arbitrator, 
and said lie thought the debt was established by the inves- 
tigation of the commissioners. A verdict was thereupon found 
for the defendant. 
[ 267 j A rule nisi for a new trial was obtained in the last term 
upon the same objection, in support of which it was urged, that 
the commissioners had no authority of themselves to bind tbe 
plaintiff, and that the plaintiff by attending and disputing tbe 
petitioning creditor's debt before them, did not constitute them 
a judicature by which he voluntarily submitted to be bound, 
but that their decision was in invitum. 

JerviSf Abbott^ and Pulkr^ shewed cause, and did not insist 
that what was done by the commissioners was res adJudicatajBa 
if done under their original authority, but contended that it 
amounted to an adjustment of the debt with the consent of the 
parties ; and they adverted to the evidence of the prior treaty 
respecting the warrant of attorney as confirming the existence 
of such debt. It is true that the plaintiff was bound to appear 
to his commission, and so far his act was not voluntary : but 
ke was not bound to come with his accounts before the com-^ 
nuesiojiers, and make them the arbitrators of the disputed ba- 
limce. The commissioners were to a certain extent, aa fiur a» 
regarded the ordinary proceedings under the commission, not 
of his own choice : but that will not hinder their being arbi- 
trators, if the party volunteers to make them such. He might 
havjB r^use^ to litigate this debt before them : but now that 
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be has clioseii to do it, it shall not be permitted him to say 1814. 
that that has been dooe tit indium which was done at bis own , I^i^ 
instaace. It was a voluntary submission to their decisioni and rngmntt 
if not conclusive was certainly primd facie evidence against the l^<>^^>^ 
plaintiff. In Pirie v. Mennett (a), the proof before the com- 
missioners was entirely ex parte^ and without any assent of C ^^ J 
die bankrupt or assignees, and on that account was considered 
as not sufficient evidence of the debt. 

Oimpie// (with him Dauncey) contrd^ as to the proposal 
nepecting the warrant of attorney said that it was made with 
a. view only of protecting the bankrupt's goods for the benefit 
of all his creditors ; and he insisted that what took place be- 
fore the commissioners was not evidence of the petitioning 
creditor's debt. The meeting was not held for the purpose of 
ascertaining the petitioning creditor's debt, which had been 
done before upon the opening of the commission; neither was 
the proof offered or received with that view, but only with a 
view to a dividend ; and if the bankrupt thought that the debt 
was not due it was his duty to resist the proof before the com* 
missioners; therefore such resistance shall never be construed 
into an agreement on his part to be bound by their determina* 
tion.. Neither does it amount to an admission that such a ba- . 
lanee was due ; it does not appear that he expressly admitted 
it, nor can it be implied from his silence after the commis« 
sioners had allowed the balance; it would have been un- 
availing to have farther disputed it. If the proof be primd 
Jade evidence, it will be conclusive in most instances, for it 
will be difficult to rebut it by proving the negative, that there 
was no petitioning creditor's debt. 

Lord Ellbnbobough, C. J. If it was left to the jury upon 
the demeanour and conduct of the bankrupt, at the time when 
the accounts were produced and the set-off gone into, whether 
his demeanour and conduct before the commissioners as indif- L ^^ J 
ferent persons, without looking to their situation of commis- 
sioners, was such as to amount to an admission of the debt, 
I think it was rightly left to the jury, and they might draw the 
inference which they did. My doubt is whetber it was left as 
the admission of the party, or whether what was done before 
tlie commissioners did not derive an authority from its being 
done before them as commissioners or as acbifa^taDS. 4^ com- 

(«) 3 Camp. N« P* C. 879. 
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missioners they had not any authority to conclude the bankrupt 
by such an investigation ; and it does not appear that they 
were constituted arbitrators with the assent of the parties. If the 
question went to the jury upon the admission of the party as it 
was to be collected from his conduct before the commissioners, 
I think it was properly left to them : but if it was carried far- 
ther, I^have much* doubt whether its effect was not overstated. 

L«B Blang, tT. I collect from the learned Jtidge thatsome 
weight was given to the circumstance of its being determined 
before the commissioners, and that it was not left to the jury 
merely as an admission of the party. 

Dampier, J. I think that I rather left it to the jury as- 
being a debt which was established by tbie investigation of the 
commissioners than one that was. admitted by the party. 
Per Curiam^. Rule absolute^ 



[270] 



Jan. 84th. 



GooDRiGHT^ on the Demise of Richards^ against Wil-- 

UAMS. (a) - 



Her^f^riMre TTlJECTMENT for lands in Cardiganshire^ and the venire 
18 the next ad- JQj was awarded out of' Salop upon a suggestion of its being 
^h^u^rto ^^^ ^^^^ English county*) and the cause came on there at-the 
SaiUh W^ last assizes before Ddmpier^ J. when objection was taken that 
Sf'iwTtti^ Sflfep was not the next English county to South Wales: but 
iDg there) the learned* Judge being of opinion that the objection was on 
^^^ the record, permitted the trial to proceed^, and a verdict ivas 
ejectment for fbund for Ae phiintiff. 

ISr^' Ac^**^ FF. Owen mored in the fast term in arrest of judgment, on 
lOre was the ground of a mistrial, for that the venire ought to have 
*fo?** *"j come out of Herefordshire; or to set aside the verdict for irre- 
ob^^d^n^as gularity ; and he produced an affidavit which stated it to be 

'thereupon 

made at the trial, and a verdict fomid for the plaintiff, the Court arrested the judment: 
and thoufrh it appeared that Salop was in fkci nearer to the lands in questions aoa more 
easy of access, that was held not to vary the practice* 



(«) Cause was shewn against the role at SerycmtitWrn before this tcmu. 
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the invariable practice, to try all issues arising^ in South Wales 1814. 

in UerefordshirCy as the next English coanty; and he said 

that if Salop were the next English county, then all the judg- agoing 

xiients in causes arising in South Wales which have passed WiuiAMf. 

upon verdicts given in Herefordshire would be erroneous ; and 

lie cited Morgan v. Morgan <&). 

Abbott and W. E. Taunton shewed cause, and as to setting 
aside the verdict, they relied on an affidavit which stated that f 271 J 
the premises in dispute, and the residence of the witnesses, 
were nearer to the couiity of S(dop than of Hereford^ and that 
the town of Shrewsbury was nearer than the city of Hereford^ 
and the trial could be had at less expense, there, and the wit- 
nesses could attend with greater convenience than at Hereford^ 
there being a stage coach from Abtrystwith^ near to which the 
premises were situate, to Shrewsbury^ and none to Hereford. 
And they referred to Ambrose v. Rees(a)y where the trial 
being at Monmouth^ which was in fact the next English county,, 
the Court refused to set aside the verdict on that ground ; and 
though the Court gave as a reason that the defendant did not 
object at the time, that cannot mean at the time of trial ; for 
the objection would be of none effect, the Judge being bound 
to try it. The time for objecting, therefore, must be upon de- 
livery of the issue, when the suggestion is entered, and the 
party may apply to have the suggestion altered, or he may 
counterplead it ; in the same way as upon a suggestion of tho 
death of either party, the other party may traverse it. And for 
this purpose it appears from the case of Brocas v. CivW lAm* 
dan (6), that he shall have reasonable time before the entry of 
a nieni dedire. And it is observable that stat. IS G. 3. c. 51., 
for discouraging frivolous suits upon causes of action arising 
in Wales^ speaks in the preamble of the practice being to try 
the same ^^ in the nearest adjoining English county to thai part 
of Wales in which the cause of action has arisen,'' so that if 
proximity of place is to be attended to, the affidavit brings the 
case within the very letter of that preamble. As to arresting 
the judgment, they said that Morgan v. Morgan was the only [ 272 ] 
case in which that had been done ; and that was on a different 
ground from this, viz. that Monmouthshire was but made an 
English county by stat. 27 H. 8., within time of memory, and 

- trials in prox.com. of issues arising in ^a/ef have, been time 

(») Hard. 66. («) 1 1 East. 370. . (b) . 1 Str. S35^ 
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1814. out of mind at the common law, That, therefore, is only mo 
^ "*""" authority to shew that trials upon causes of action arising in 

OOODUGHT 'I A c 

mgiOmai South Wales cannot be had in Monmouthshire: but not that 
Wiu4AMf. iij^y jjjyg^ jjg jp Herefordshire. And it appears by a case io 

Fitzh. 18 EdU 8. (a), that upon an assize of novel disseisin for 
lands in Gowre^ in the marches of Wales^ the assize passed 
against the tenant upon a writ directed to the sheriff of GloU" 
eester^ as being the next English sheriff; and upon error 
shewing that for cause, the judgment was affirmed. So that it 
appears not to have been the invariable practice of that time 
to try these issues in Herefordshire. And at all events, ad* 
mitting the practice to be so now, this amounts to no more 
than a defect of ocntie, which is aided by the statute of jeo- 
fails (b). 

W. Owenj (with him Dauncej/^) contra, denied that this 
case was to be decided upon the precise admeasurement of dis- 
tance, or the facilities of access between place and place, for 
that would afford an uncertain rule depending upon the change 
of roads and conveyances, and various other circumstances ; 
and therefore he contended that this was matter of law arising 
out of the invariable practice, of which the Court would take 
judicial notice; or if not, would receive information upon affi* 
r ^^ ] davit. In Ambrose ▼. Rees^ though the Court refused to 
relieve the defendant upon motion, that was because he did 
not object at the time, whereas here he did object at the trial, 
which was as soon as he could, for the issue was not delivered 
till the 98th oiJuly^ so that he had not an opportunity of ap- 
plying to a judge ; and at all events, according to Ambrose ▼. 
Rees^ the objection is on the record. And in stats. 27 H. 8. 
t* 5. and c. S6. s. 99. it will be found that Cardigan is recog- 
nised as a couaty in South Wales ; and Morgan v. Morgan is 
an authority to shew that Herefordshire is the next English 
county to South Walesj for the trials of all issues arising there. 
And the 97 /f. 8. c. 96. recites, << that Wales ever hath been 
incorporated, annexed, united, and suiyect to, and under the 
imperial crown of this reala^ as a very member and joint of the 
same ;'* so that there is not any inconsistency in what was eaid 
by the Court ia that case, that trials in pros. cum. have been 
tine out of mind and at 4he common law. As to the cm^ firma 
FU^k. that nay well stand with Horefbrdshire being the Mfct 

(«) Aittte, pi. eM. S. C. Vaogh. 40S. (») 16 ft 17 Cet. t. s. 8. 
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county to Souih Waks^ because Gowre lands were a part of tb^ ISU. 
march^ of JEngland and Wales^ and were a kind of neutral "^^ 
territory not belonging to either, so that a distinct rule might aglS^ 
well appertain to them. WiLLiAMt. 

Lord Ellenbobough, C. J. I think this cannot be made 
a question upon the irregularity of the verdict, because the 
parlies have appeared and tried the issue. But the question is 
properly in arrest of judgment. And that depends upon 
whether there be such a practice existing as far back as we are 
able to trace, that the trials of all issues arising iu South JValei 
ahall be in Herefordshire^ and in North Wales in Salop. 
Now as to that it appears that there has been one uniform 
practiee ; which is said in the books to hare been time out of [ 274 ] 
mind, and to have originated in the common law* If, indeed. 
Woks is to be taken as coming under the dominion of Eng* 
IomI only from the time of its conquest by Edward the First, 
and consequently within time of memory, such a doctrine would 
not be correct : but if according to the notions derived from 
tbe Sason usurpation the principality was considered from all 
times as feudatory to England^ the doctrine would be con- 
siitent. Whether, therefore, the practice originated in the 
common law, or from some act of parliament which is not now 
extant, according to the opinion of Lord C. J. Vaughan (a), 
it is 80 uniform that it may well be referred to one or the 
other. The case cited from 18 Ed. 2. as to Gowre land has 
beiMi supposed to break in upon this uniformity : but I do not 
think that will be so, if it be supposed that the act of parlia^ 
i^nt which provided for the trials of issues arising in South 
Wales J provided also for the trials of those which arose within 
the marches ; that in the one case they should be either in 
Btrtfordshire or Gloucestershire^ in the other in Herefordshire 
only. And in conformity with the constant practice, as it re- 
gards the trial of issues arising in Wales ^ it is but reasonable 
to presume, if such a presumption be necessary, that it was 
fixed and regulated by some legislative provision. To admit 
any other rule of practice would be to make what is cedaia, 
vague and uncertain. If the county is to vaiy according to the 
precise proximity of place as it is ascertained by admeasure- \ 
ment, the next thing we shall have to determine will be how 
Ihttadaaeaflorement is to be made. In ejectment, fbr instance, 

(^) Faiifh.404. 
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1814. 18 it to commence from the centre or the extremity of the pre 
raises in question, or from the parish church in which thej lie 

againtt and is it to end at the church or at the town hall of the assie 
WiixuMs. iq^q 2 f ]|^ terminus ad quern would be as difficult to aetti 
as the terminus a quo; whereas there is not any^ difficulty ii 
pronouncing that Herefordin the next English county to So^A 
TFaieSy and Salop to North Wales. The usual suggestion oi 
the record is to that effect, and it must be taken that it is madi 
in conformity with the latr, and that the party makes a trm 
suggestion, and therefore if it be found false it will cause Um 
whole proceeding to be erroneous. I therefore think the j udg 
ment ought to be arrested, on the ground that there has beei 
a mistrial in this case, obtained by a suggestion made contrar] 
to the law of the land. 

Batlet^ J. The statute of jeofoils extends only to yerdictf 
where the cause has been tried by a jury of the proper county ; 
and the issue not having been delivered until after term, the 
party had not any opportunity of applying to the Court. 

Dampier, J. Lord MansJieUv^Bs of opinion that Walesa 
from the time it came into the hands of Edward the First, was 
deemed to be within the realm, upon the doctrine of having 
been hplden before of his crown, and he said the notion of some 
old statute that had been lost depended only upon a loose note 
of LfOrd C. J. Vaughan (a). 

Per Curiam^ Judgment arrested. 

(«) See 8 Burr. 853. Rex v. Cowle, 
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MmUt^, DoE^ on the Demise of Yauohan^ against Meyler. (a) 

Jcfi. 84th. 

LetMof lands IT^ JECTMENT, tried before Dampier^ J. at thelast aaaisef 
Mrt'i^i^ JCi for the county of Hereford, which was brought by the 

in fee* and of lessor p( the plaintiff, as remainderman and heir at law to hie 
other landss 

of which he wasfeised for life with a power of leasing, at one entire rent, and the lew 
not well executed according to the power : Held that tne lease was good after the death cA 
lessor for the lands in fee, thoogh not for the other lands, for Uie rent may be apportiooed 

(e) Cause was shewn against the rule at SerjeenU^'Itm before this term. 
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father, to recover certain lands in the county of Pembroke^ 1814. 
comprised in a lease made by his father to the defendant. The 
case was this ; the lease in question comprised as well lands of 
which the father was seised in fee, as three fields of which he 
wasonlj tenant for life, under a power to lease at the ancient 
rent or more, and with a clause of re-eutry for non-payment of 
the rent for SI days. The lease was granted at an entire rent, 
with a clause of re-entry in case of nonpayment of the rent for 
15 days, and no sufiicient distress ; so that the lease was not 
executed according to the power. A regular notice to quit 
hid been given. The question was whether the lease was 
wholly void, or only void pro tanto as to the three fields. 
The learned Judge inclined to think that the rent being en- 
tire, could not be apportioned, and therefore if the lease 
should be void for the three fields only, the lessee would re- 
main charged with the whole rent, which would be unreason- 
able; wherefore he held that the lease was wholly void, and 
directed the jury to find- for the plaintiff. But he reserved 
lea?e to the defendant, to move to restrain the verdict to the 
three fields. 

W. E. Taunton in the last term obtained a rule nisi to that £ 277 ] 
effect, and cited Co. JUL 148. &., and agreed that if this had 
heen a grant of a rent charge, the three fields would have 
heen discharged, and the lands in fee would have remained 
charged with the whole rent : but he said it was otherwise upon 
a lease reserving a rent, for there if the lease be avoided, the 
rent shall be apportioned. 

Abbott and TF. Owen shewed cause, and referred to Rees y. 
PhiHp (a), where upon a lease by tenant in tail of the lands 
entailed, and also of leasehold lands, at an entire rent, the 
lease was held void for the whole as against the reversioner, for 
that there could not be an apportionment. 

Bot Lord Ellenborough, C. J. observed that it did not 
appear that the attention of the Court had been directed 
in that case to Co. Lit. 148 b. : and Bayky^ J. said that Co. 
IM. was a strong authority upon the point. And in Steoen' 
ton V. lAxmbard (b) upon covenant against the assignee of the 
leiaee for non-payment of one entire rent, the defendant 
pleaded in bar of tiie action, eviction of a moiety of the pre« 
aiset by title paramount, and upon demurrer it was adjudged ill^^ 

(«) Wightw. Bzch. Rep. 69. ip) 2 Bast, 57 5. 

Vol. II. O 
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1814. because the rent might be apportioned ; and the defendant 1 

leave to amend and plead it to one moiety of the rent oi 

And Dampieff J. said that he was misled at the trial by a 

collection of the Lord Mountjoy^s case (c), without adverti 

to the distinction that the grant and render of one entire n 

r 278 1 '^^ ^^^^ CBS^ tended to destroy the evidence of the ancient res 
but that was not so here, because not any rent was necessary 
be reserved for the lands in fee simple ; and in Co. Lit. 14& 
it is laid down that if a man be seised of two acres, one in i 
and another in tail, and make a lease for life or for years 
both acres, and dieth, and the issue in tail avoideth the lee 
the rent shall be apportioned. 



Per Curiamj^ 



Rule absoldte. 



(r) 5 Re>p. 9. 



Jan. 24th. 



CvERTH and Another against SMitH {a). 



AI^UMPSIT to recover a total loss on freight, on a p 
licy of assurance on ship valued at 1000/., and on JMg 
valued at ISOO/., and on cabin cargo valued at 400/., at w 
from Siga and any other ports in the Baltic to any ports in t 
United Kingdom. Loss by restraint and detention of the A 
by the government at ittga. There were also the tisual moff 

SrSiTt^"* ^^""*«- P*®»» general issue. 

At the trial before Lord Ellmhorough^ C. J. at the last 9m 
assizes, it appeared that the ship sailed from London on t 
12th 6f July 1812, under a chartei^arty, by vrhich it n 



Policy on 
freif bt, va- 
lueOy at and 
from A. and 
any porti in 
the BaUic to 
any ports in 
the United 



chartered to 
sail with a 
cargo from 
L, to some 

S»rt in the 
Silljc not beyond il«» and from thence to A., there to take in a homeward carro, Aec, i 
Skuled from L. and arrived at JR., where she was detained for ^\e weeks and preveo 
from loading by order of the fforemraent, and the freighter never loaded her, and a! 
days after the detention ceaaod the frost set in, which detained her there till the wm 
nhak she procured a freight from other persons, and returned with it to X., but the 
penses of ner dettontion exceeded snch freight : Held that the policy bad attached at 
time of the detention, but that freight having been afterwards earned, the uodenrrj 
was aot liable. 

(«) Cause wasibewn against the rule at SerjctmtiWnm before Ihit 
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nMUited that the ship being furDished with an outward cargo lil4« 
lid sail with the ^same from the port of London to some port *—— ^ 
kt Baltic not beyond Riga, and having discharged her cargo agtumu 
lU proceed in ballast to RigOy and being arrived there give Smitb. 
m to the agents of the charterers, and take on board from L ^^ J 
B ^ that place a full cargo of bemp, &o.| and return there- 
b to the port of Londony and that the ship should if re- 
nd lay at Biga^ for the purpose of taking on board her 
leward cargoi and in the port of JLondon for discharging the 
i^ 40 running days and ten days on demurrage. The 
f delivered her outward cargo at Colberg^ and proceeded to 
Pfi under a Rostock flag, where she arrived on the 2Sd of 
40fntery and the master immediately gave notice to the char- 
M* agent,and delivered his papers at the custom-house, and 
ilisd for their return, and for leave to reload : but his papers 
le reAised, and he was informed that his ship was under se- 
utratioB, and that he could not be permitted to reload, 
in was on the fourth day after his arrival, and during the 
lilBiiaBee of this restraint the master applied to the charter- 
' igeiit, who was nnable to load on account of the order 
I the iZifMf on government prohibiting the loading of goods 
IkmkI ships sailing under RoUock colours. The restraint 
liaued about five weeks, and on the SOth of OUoberth^ 
It set io, in consequence of which the ship was detained 
n the winter, and never got a loading from the charterers* 
pt: but thie next spring the master procured a freight from 
|r persons, with which he returned to this country, the ex- 
|si which had been then incurred amounting to as much or 
1 than such freight* Under these circumstances the plain- 
contended that this was a loss within the policy, being a C ^80 J 
cf the freight which would have accrued under the char- 
jsrty, by means of one of the perils insured ; and they were 
Wg to abandon to the underwriter the freight actually earned 
Ifbg allowed the eipens^ incurred by the ship*s detention 
Bjfc during the winter. The defendant, on the other hand, 
iti404 that it was not a loss within the policy, becauoe the 
npce wi«B not c^ iiny p^rtiouliir designntod freight, but only 
^iifbl for n doiftgMted voyi^, «nd that freight had been 
ed by the performance of the voyage. A verdict however 
Ibmd for the praintiflfs. 

^arrytit obtained a rule niii in the last term for a new trial ; 
pport of which he urged that the plaintiflb* right to freight 

O 8 



H 
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1814. under the charterparty had never commenced, because it d 

J not appear that any part of the cargo was ever put on boai 

, againa or ready to be shipped ; neither was the loss of that freig 

Smth. induced by a loss of the ship ; and so the case was distinguis 
able from Montgomery v. Egginton (a), Thompson v. Tayk 
(6), Homcastle v. SuarL (c) And he cited M^ Carthj/ v. Abel (i 
to shew that an embargo is not a cause of loss if freight be i 
terwards actually earned by the assured. 

Best, Serjt.and Taddj/ shewed cause, and relied on Thom 
son v. Taylor^ and Horncastley. Strar/, and Mackenzie v. Slu 
den (e) as decisive that the plaintifis acquired an inchoate rig 

[ S81 ] to freight under the charterparty by the commencement oft 
voyage, without taking any goods on board; and theyrefert 
to Davidson v. Willasey {a) as marking the distinction in tJ 
respect between a chartered and a general ship. And as 
the loss, they contended that although in those cases there Wi 
a total loss of the ship which occasioned the loss of the freigb 
still freight may be equally lost by any other of the perils ii 
sured. In Forbes v. Aspinall (6) the Court said that freight i 
the profit earned by the ship-owner in the carriage of good 
on board his ship, and an insurance on freight is to secure tha 
profit, in case he is prevented by any of the perils insure* 
from earning such profit. And have not the assured in thi 
case been prevented by the detention from earning the profit 
which would otherwise have accrued to them under the thai 
terparty ? If they have, the language of Le BlanCy J. in Di 
vidson V. WiUasey is decisive ; he said that in the case of 
freight policy, where the assured has entered into a contrai 
for freight, under which he would be in a condition to earn h 
freight, if the voyage were not' stopped by a peril insured, thei 
if the voyage has commenced in which the freight is to I 
earned, and be stopped by any of those perils, the assured wi 
be entitled to recover to the full amount. It may be argue 
perhaps, that the assured might have loaded after the restrai 
ceased, and for that purpose might have kept the ship ten a 
ditional days on demurrage : but they were not bound to < 
80 ; that was an option given them for their benefit, and not the 
prejudice. Besides, the Court has never said that every Hi 

(«) 3 T. a. SdS. if) 6 T. R. 478. (e) 7 East, 400. 

(lO 5 BMt, SSiS. {e) S Camp. N. P. C. 431. 

(«) 1 M. ft S. SIS. (») 1 S Bast, S95. 
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question between the freighter and owner shall be raised* by 1814. 

tie underwriter. As to M^Carihy v. Ahel the distinction is 

dear, because there the assured, notwithstanding the embargo, ^^^ 
.earned the very same freight that he contracted for. But Smith. 
Iiere the freight actually earned is not the specific freight ; 
neither can it be said to be an earning of profit when it ap- 
pears to ha?e been not only of no benefit to the plaintifl&| but 
a losing concern. 

Tht Solieiior-General and Marryat^ contr&, after some ar- 
gument, admitted upon the cases cited that there had been an 
inception of the risk under the charterparty, but denied that 
they were authorities to shew that such a loss had happened in 
tUs case as would entitle the assured to recover. On the con- 
trary, in all of them there had been a loss of the ship so as to 
cause a total failure of the voyage, and there is not any in- 
stance in which the voyage having been performed and freight 
earned, the assured have been permitted to recover by reason 
of a detention occasioning the failure of a contract, under 
• which other and perhaps more beneficial freight would have 
accrued. To hold that the assured might recover in such a 
case would be to make the underwriter not an insurer on 
fieight for the voyage, but an insurer for the performance of 
the particular contract ; and supposing that could be done, 
\ idll it does not appear that the contract could not have been 
performed, or that any thing more than a delay in the per* 
fcrnanee was occasioned by the detention. The freighter was 
lot discharged from his contract ; and perhaps if he had had 
his cargo ready to be put on board when the detention ceased 
the ship might have been able to sail in the interval before the 
frost set ID ; but if not, it amounts only to a delay of the ad- 
venture. And McCarthy v. Ahtl decided that a loss is not r £83 1 
denandable against the underwriter on freight by reason of a 
delay occasioned by one of the perils insured, if the freight be 

• ultimately earned ; and it matters not to the underwriter, who 

• merely insures against the loss of that particular subject, whe- 
. tber the freight earned be the same as contracted for or a dif- 

Arent freight. So in Anderson v. Wdllis (a) it was adjudged 
tbit a loss of the voyage for the season did not warrant the 
MRired in abandoning and throwing the burthen on the under- 
writer. 

I 

(«) Amu, UO. 
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iS14. Lord Ellen BORouOH, C. J. There is no doubt durt i 

J^j^^ policy attached : bat before we decide the other point I Ao 



Mum 



wish to refer more particularly to McCarthy v. ^dbeij and j 

dtrson V Wallis^ which, according to my recollection of tb 

will %o a great way to the decision of this. 

On a subsequent day at Serjeants* Inn, 

XiOrd Ellenborough, C. J. delivered the opinion of 

Court in substance as follows : This was a policy of insura 

at and from JRtga.and any ports in the Baltic to any ports 

the United Kingdom, on ship valued at 1000/., on freiglit 

luedat 1900lff and on cabin cargo valued at 400/., and the ] 

was declared to be by detention of the government at Ri 

The only question made was respecting the recovery of 

freight whether this was such a loss as to entitle the assured to 

covet. The only way in which it was treated as lost was, t 

the ship, on account of her carrying a Rostock flag, was i 

[ S84 ] considered by the government at Riga as a ship which ooj 

t6 be permitted to take on board a cargo, and notice was gii 

to the captain that he Was not to be allowed to load. Ris 

pers were not returned to him, and being thus unable to t 

in her cargo the ship was detained at Riga for five wee 

The agent of the assured could not load on account of bar 

tention, and being under a Rostock flag. The frost aet ia 

the SOth of October^ so that there was a period of a fow i 

after the detention ceased before the frost began. The i 

remained there the winter, and never received a loading I 

the charterers, but in the spring procured another load 

with which she returned home and earned her fireight, but 

expenses incurred by her stay exceeded such freight. It 

contended under theee circumstances that this amounted ( 

total loss of the freight. Before we pronounced our* opii 

we wished to look into the cases, particularly thoee of ibi 

son V. Ifalttsy and McCarthy v. Abel; and on referenco to H 

cases we find ourselves confirmed in the <^inion we «a 

tained upon the argument, that this is not a oaee of lo« 

coverable under the policy. This was an insurance on frc 

generally, not on any specific freight ; the charterparty ja^ 

material to ehew that upon the ship's arrival at Rigm 1 

was an inchoation of the risk. The underwriter did ne 

sure that any particular freight should be brought homo; 

if any freight is brought home, a loss has not happenec 

he undertook to indeiiiliify the assured. In this 
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lie only inconvenience that has arisen is to be attributed to 1913. 
lie protraction of the adventure : but that was decided in Ah" everth 
dmonv. 7Fb//iV, and McCarthy v. Abel^ not to ^constitute a y^aimi 
low. In McCarthy v. Abel it was held not to be a loss of ^f^^-^ 
freight, the freight having been specifically earned : the Court ^ ^^ J 
said, '^ the single point was, whether the freight had been lost 
or Hot. If the &ct were merely looked at^ freight in the 
events which had happened had not been lost, but had been 
fally earned and received by or on behalf of the assured : and 
if 80, no loss could be properly demandable against the under- 
writers on freight, who merely insure against the loss of that 
ptrticular subject.'* And how far the protraction of the ad- 
venture would under the circumstances warrant an abandon- 
ment was considered in Anderson v. Wallis. That was a case in 
which the ship from stress of weather was driven into Kinsale 
in a damaged state, and obliged to undergo repairs, by reason 
of which she could not reach Quebec j her port of destination^ 
that season, so that there was a loss of the benefit of the mar- 
ket contemplated by the assured ; and the question was, whe- 
ther this amounted to a total loss of the cargo within tbe 
policy, which was warranted free of particular average. The 
Coort there said, (supposing abandonment could be allowed 
>tall,) ^' that the only description of loss capable of sustain- 
ng aa abandonment so as to convert an average into a total 
Ion was a temporary suspension of the voyage. But what 
case has decided that such a temporary retardation is a cause 
of abandonment so as to amount to a total loss ? Disap- 
pointment of arrival is a new head of abandonment in insur- 
iQce law." So here it may be said, the not obtaining the 
freight looked for is a new head of abandonment^ and so it 
is of loss. It was said in that case^ ^^ if the retardation of 
the voyage be a cause of abandonment, the happening of any 
peril by which a delay is caused in the arrival of the ship at [ 286 J 
the earliest market would also be a cause of abandonment.'' 
It is certainly a loss of the particular trade which the assuif^d 
had personally in contemplation : but it is not within the in- 
tention of the policy. On the authority of the above cascS| 
is well as upon general principles of law, it appears to us that 
the mere retardation of the adventure, and tl^e consequent in- 
convenience and expense arising from it,ajri3 qot a substantive 
cause of loss where the particular thing insured has not re- 
daioage ; und whether the freight earned be the par- 
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1814. 

EVERTH 
agahui 

Smith. 



ticular freight contracted for by the assured or a posteri 
freight makes no difference ; if freight has been fully earne 
there can be'no loss properly demandable of the underwrite! 
Under these circumstances therefore we think a new tri 
should be granted. 



Per Curiam^ 



Rule absolute. 



Jtm. 85th. 

A hili of par- 
cels* in which 
the name of 
the Tendor is 
printed, and 
that of the 
Tendisewritten 
by the Tender, 
is a sufficient 
nemoran- 
dum of the 
contractwith- 
in the statute 
of frauds to 

[ 287 ] 
char^ the 
Tendor. 



Schneider and Another against Norris. 

CASE for the non-delivery of cotton yarn, pursuant 
agreement. Plea, general issue. 
At the trial before Lord Ellenborough, C. J. at the 1 
London sittings, it appeared that the plaintiffs on the Sitl 
October 181S, purchased of the defendant, who was eniplo; 
to sell on commission, a quantity of cotton yam, of whic 
bill of parcels was sent by the defendant to the plaint 
not however at the time of the contract, and at what pre 
time did not appear. The bill of parcels was headed thus 
London^ S4th October 1812, Messrs. John Schneider and 
bought of Thomas Norris and Co. Agents, cotton yarn 
piece goods. No. 3. Freeman^s Courts Comhiir — ^the wl 
of which was printed, except the words Messrs. John Schne 
and Co., which were in the handwriting of the defend 
Then followed a list of the articles sold, with the particu 
and quantity, and the prices annexed. On the 23d of 
cember the plaintifiB demanded the yarn from the defend 
who refused to deliver it, alleging that his principal had 
clined performing the contract. It was objected upon this 
dence, that there was not any note or memorandum in wri 
of the bargain as required by the statute of frauds ; in am 
to which the case of Saunderson v. Jackson (a) was reliec 
His Lordship overruled the objection, and thereupon the p! 
tiffs obtained a verdict. 



(«) 8 B« ft. P. 838. See 1 N. R. 884. per ShepkertI, Serji, Mi^uemd 
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Topping moved to set aside the verdict, and enter a nonsuit^ * 

renewing his objection ; and as to Saunderson v. Jackson^ he schnbidbr 
MLid that besides the printed bill of parcels there was a letter ^^^ 
mnritten by the defendants in that case; and therefore the Court 
agreed that although the letter, which did not state the terms 
of the agreement, would not alone have been sufficient, yet as 
the jury had connected it with the bill of parcels, and the letter 
was signed by the defendants, there was a written note or me- 
morandum of the order which was originally given by the 
plaintiff, signed by the defendants, which took the case out of 
the statute of frauds. In this case there is no proof of any 
signature by the defendant, and the statute expressly requires 
that ^ some note or memorandum in writing be opade and 
ngmtd by the parties to be charged, or their agents (a)." The L **8 J 
term signing has a peculiar and appropriate meaning, and may 
be defined a ratifying by writing : but printing is not equiva- . 
lent to writing. The law distinguishes in many cases between 
matters written, printed, and ingrossed. Thus Lord Coke in 
hu comment on the words ^^ except the same bargain and sale 
bemade in writings ^ in the statute of inrolments, 97 H. 8. c. 16. 
th\ says, ^< it must be by writing, and not by print or stamp." 
So the Stat. 44 O. 3. c. 98. s. 24. distinguishes between things 
v^nired by law to be engrossed, printed, or written. Again, 
l^nd Coke says, ^^ a deed signifieth an instrument in writing 
Cc); it must also have the name of the party to be bound by it." 
In like manner here the note must be in writing, and m ust be 
^Bigned by the party to be charged, or by his agent, that is, his 
own name must be signed ; and the name of another written 
without any authority is not equivalent. It is for the protec- 
tion of the party to be charged that a signature is required, 
^nd therefore no substitution ought to be allowed. 

Lord Ellenborough, C. J. I cannot but think that a 
construction, which went the length of holding that in no case 
^ printing or any other form of signature could be substituted 
^■> lieu of writing, would be going a great way, considering 
^W many instances may occur in which the parties contracting 
^^^ qnable to sign. If indeed this case had rested merely on 
^■^ printed name, unrecognized by, and not brought home to 
•*^ party as having been printed by him, or by his authority, 
^ that the printed name had been unappropriated to the par- [ 289 ] 
Ocular contract, it might have afforded some doubt, whether it 
(«) Car. t9. c. 3. $. 17. (*) % Inst 672. (c) Co. Lit. 171. b. 
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1814. would Dot be intrenching upon the statute to have admitted 
But here there is a Bigning by the party to be charged 
words recognizing the printed name as much as if he had si 
^*^»*«' scribed his mark to it, which is strictly the meaning of signii 
end by that the party has incorporated and avowed the thi 
printed to be his; and it is the same in substance, as if he I 
written Norris and Co. with his own hand. He has by 
hand-writing in effect said, I acknowledge what I have wrhl 
to be for the purpose of exhibiting my recognition of i 
Avithin contract. I entertained the same opinion at the tri 
and cannot say that it has been changed by the argument, 
appears to me, therefore, that the printed name thus recogniz 
is a signature sufficient to take this case out of the statute. 

liE £lanc, J. Suppose the defendant had stamped the^b 
of pf^rcels with his own name, — would not that have been sm 
cient I Such, a stamping, as it seems to me, if required to- 
done'by the party himself or by his authority, would afford i 
same, protection as signing. 

BATLE.Y, J. This case is entirely out of the mischieT 
the statute, the object of which was to protect parties Ira 
i>eing bound by contracts, unless it could be seen that the ten 
on which they contracted were under their signature. He 
the terms of this contract are recognized by the defendant^ ir 
is the party to be charged, by his signing t^e name of Schnem 
[ 290 J and Co., which is a suiBcient signing by him to recognize tl 
they had bought, and he had sold. 

Dampieb, J. In Saunderson v. Jackson^ it did not app^ 
that there was any signature to the bill of parcels ; it was am 
by connecting the letter with the bill of parcels, that the ca 
was.taken out of the statute. Here there is the hand-writSl 
of the party to be charged to the bill of parcels, which authtf 
ticates it as a memorandum of the bargain. The defends 
has ratified the sale to Schneider and Co. by inserting tfaa 
name as buyer to a paper in which he recognizes himself 
seller. That is sufficient to satisfy the object of the statim 

Rule refusecL 
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Faulnsr and Others agingl Ritchie. iTeiiMMtejf, 

Jan. S6Ui. 

ACTION upon a policy of assurance on ship at and ^m insanmee on 
CadU to any porta or places on the coast of Africa and ship, and the 
tilt Afiican islands during her stay and trade there, and thence \^^q^^ 
to CmKs or ZAsban. Loss by barratry of the mariners. The while loadiog^ 
cause was tried at the last London sittings, upon admissions, ^^^j^^'™^ 
^idi atated in substance that the ship sailed on the 11th of was seiz^ br 
Otkbtr 181S, on the voyage insured, and arrived on the coast ^^ f^ ^^ 
4»f Afrka^ and there landed a part of her ootward cargo, and to a distant 
procured an exchange cargo. In March 1813, while she was country, and 
iBsgagod IB loading her exchange cargo, the master being r^i 1 
4UlMre| the crew seised the ship, out her cables, and set sail plundered, 
^aith her irem the^oaat of Africa^ and carried her to Searu ^^f^'^'P. 
Jhmy en the coast of Souih America. There, after plundering was after- 
^e carga^ Aey deserted her, except one black man ; and in wardsretakea 
J^mm Iblbwi^g «■ American ship, f>riee to a private ship «f g^ip^ud^ 



Pi 
IwhiMgin; to Lendony being in the bay, and being informed brought with 

was an American prise vessel, put a part of the crew mi^lnVpart 
the ahjf «f war on board, who carried her off froip thence, of her cargo 
^vith a^mall part of her cargo then remaining, to England. ^^/^^^ 
filiaffeached SiiUgf on the 99th otJufy, and afterwards armed port of her 
^«t iiambif an the 6tii alAugmiy under the care of the persons ^^'^^^^^^ 
laa ipnt on board, and remained in possession of the owner of her ^^ng 
^^he prhnleer. On the 4th o£ August the plaintifls received in- ^ goneT&nd 
'^•Uigenee Ibr the first time of the loss and re-capture, and be^made fit^ 
save notice of abandonment, which the defiesidant declined to for a voyage 
Accept. Part of her rigging was gone, and she could not be cowiderSSe* 
'^Hade fit Ibr the voyage again without considerable expense, expense in 
^Kiad providi^ a «rew and stores. mw m? * 

TheJeieadant had paid into court what he eontended was stores: Held 
^^^iftlident to covw a partial loss; but that was disputed by Ike that this ma 
Plaontifl^ and rrefin'red to an arbitrator inqasetheywereen- loss so as to 
*^%M only to a partial loss : but the plakitifis also claimeii a entitle the 

less ua4er Ae abandenmeat, aad <hi8 IiocdBhip beii^ ^Swdon^^ler 



t tbem an that^powt, it wasagiaed that a vacdiat should ^oi\ce of the 
entered for the defendant, subject to be vacated and entered '^^P^^^* 
^^r the |p)iuiitifl&^ aceor^ivg^ the direction of the arbitrator ; 
^Kid with leaas, nulheniean time^ ftrthe.plaifitaft to mow to 
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^^^^* enter the verdict for a total loss, if the Court should be of iba 
p^^ opinion ; which would render the arbitration unnecessary. 

tigaUut Scarlett accordingly moved for that purpose, and relied oi 

Ritchie. q^^^ ^^ Withers («), which he contended was in point, bein 
an insurance on ship, and an abandonment under circumstance 
nearly the same, after a capture and recapture; and the Coai 
held that the loss was total by the capture, and the right whic 
the owner had, after the voyage was defeated, to obtain rest, 
tution of the ship, paying salvage to the recaptor, might fa 
abandoned. So in Hamilton v. Mend€s(b)y which was ac 
judged not to be a case of abandonment, because there th 
ship and cargo had, by the recapture, been brought safe to th 
port of delivery, Lord Mansfield^ nevertheless, recognized tbi 
principle on which Goss v. Withers was decided. His Lord< 
ship said, ^^ that it did not necessarily follow, because there had 
been a recapture, that therefore the loss ceased to be total. 
If the voyage be so defeated, as not \b be worth the farther 
pursuit, or if the salvage be high, and the other expenses 
great, the assured may abandon." To try the present case by 
that principle, it may be said if the recapture and bringing of 
the ship to fitg/bnc/havemade the necessary expenses of redeeoK 
ing her and renewing the voyage so great as to exceed the pro- 
bable return, the voyage is defeated, being no longer worth 
pursuit : and therefore the assured may abandon. Here the 
recaptors are entitled to salvage, though the amount has not 
yet been ascertained; and it appears that, without providing 
r ^^ 1 ^^ entire new outfit, she could not be made fit for another 
voyage. The voyage, therefore, may be truly said to be 
utterly lost ; and the insurance being on the voyage, the as- 
sured may abandon. 

Lord Ellenborough, C. J« We decided this case in 
efiect within these three days {a). And so in Anderson v. 
Wallis (&), the loss of the voyage was as complete as in this 
case: that was an insurance on goods; the ship had been 
driven by stress of weather into Kinsalcy and the goods were 
forced to be relanded, and the voyage was lost for the season. 
The question was, whether the assured could abandon ; and it 
was held that a retardation of the voyage was not a ground •£ 
abandonment, the goods still subsisting in specie. And ia 

• (a) S Burr. SSS. (*) S Burr. 1 I9S. S. C. 1 Bl. R. S7S. 

(•) See i?r#rM v. Smithy ant€^ 878. (*) Ante, S40. 
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Eterth ▼• Smithy to which I at first alluded, the Court recog* 
nized that decision, and applied it to a case of freight, and 
lield that a loss of the voyage contemplated by the assured was 
not a loss of the freight, freight having been afterwards earned* 
As to Goss V. Withers^ there may be some doubt whether it is 
similar to the present case ; and I must say that there is a 
looseness and generality in the expressions which have been 
borrowed in argument from that and the other case, that make 
ooe inclined to pause upon them. What has a loss of the voy- 
age to do with the loss of the ship ? On this subject there is 
so much good sense in the judgment of C. J. WilUs in Pole v. 
Fii%gerald (c) that it may be of great use to resort to it in order 
to purify the mind from these generalities. 
Batley, J. referred to Parsons v ScoU(d). 



1814. 

Falkner 

agaitut 
Ritchie. 



Per Curiam^ 



Rule refused. 



(fi) Willes, R. 641. 



{d) 8 Taunt. 36S. 



Graham and Another against Grill. 

UPON outlawry by the plaintiffs against the defendant on 
mesne process out of this court, a capias uilagatum was 
iswed against the body and goods, under which the sheriffs of 
I^ondan seized some property, which upon inquisition was 
found to be the property of the defendant. Aftei^wards, and 
after the transcript of the outlawry had been carried into the 
Excheqoer, but before a venditioni exponas^ a claim was inter- 
Ifosed by the assignees of the defendant, who had been de- 
dared bankrupt after the inquisition, which claim staid further 
proceedings in the Exchequer ; and in Easier term last this 
Court made a rule for reversing the outlawry upon payment of 
coits as well in the Exchequer jas in this Court, to be taxed by 
tbe master (a). Upon the taxation of those costs the master 



[294] 

9Fedne$day^ 
Jan. 26th. 

Upon a capiMM 
utiagaium on 
mesne proceai 
under which 
the sheriffhas 
seized and 
taken an in- 

anisition, hat 
tiere has been 
no veniUiom 
exponai, the 
sheriff is not 
entitled to 
poundai^* 



(«) 1 M. & 8. 409. 
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1814. ditalUwed th« foUowiiig mins^ which had been paid by tr 
plaintifi) vi%. 

191. lOf. For the valaatioa and inventory. 

4tlL lOf. Sheriff's poundage on the aeisure, 

T8L lOf • Paid to the officer for his possession^ at Ss. |b 
daj. 
A rule was thereupon obtained for the master to review fa 
taxation. And now upon shewbg cause it appeared by tl 
affidavit, that the master had allowed such a sum in reqpecl 
the first charge^ as he in his discretion thought sufficient^ as 
86 that charge was no further insisted upon ; and die la 
chargo was also abandoned on the authority of Biike \ 
Henelock (6). 

Marrydi shewed cause as to the remaining chargOf nod n 
ferred to Wildshiere^B case (a) where it was agreed by th 
whole Court, that for executing a capias uilagatmmj no fee i 
due to the sheriff. And the reason is, because it is at th 
suit of the king (ft). And though stat. 3 G.l. c. 15. s. I 
gives poundage in certain cases to the sheriff for levying debt 
due to the king, it does not make any provision for this case 
and therefore it falls under the general rule, that where a dut 
is cast upon any one by act of parliament, and no remunen 
tion provided for the doing it, the party is bound to perform th 
duty without remuneration. In Rex v. Pabner (c), it wa 
considered that the sheriff was not entitled to poundage, upo 
a levy under an attachment for nonpayment of money, ther 
being no practice to warrant it. Here indeed it is stated ii 
the affidavit in support of the rule to be the practice pf ^ 
sheriffs of Lomdom to take poundage on goods seixed luider i 
€apm$ uUagaium : but it appears by the affidavit eanirOf ihm 
on a coptof tUUigaUtm into Middlesex on this very outlawry, b< 
charge was made for poundage on behalf of the sheriff of Asi 
county, in respeet of the seixnre and inquisition. 

TadU^ contri, took a distinction between WUdskkre^e en 
and the present, that there it a|^ieared to be the suit of Ik 
king hiauelf, and therefore no fee was due to the sheriff; ye 
U is otherwiae where it is the suit of the party. And meA 
lawry in a pereenal aotiea has been considered as apraoaad 
iag for the benefit of the party. Therefore case will lie fis 

{h) % Csmp. N. P. C. S74. (a) Hell. 62. S. C. Litt IL e&. 

(*) Imp. Off. of aerifii 199, U ediit % Bsowal. SS9. {s) 9 Bsst 41 1, 

1 
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party against the sheriff for an escape, upon a capias utkh 1814. 
gaium on mesne process, Bonner v. Stokefy (a) and Cooke ▼. 
Champness {h) ; or debt for an escape on a capiasutlagatnm after 
judgment, Wolf v. Daoison (c). -*fld so in Si. John's College v. ^^^ 
JUlurcoUj(d) LawrtncCy J. said" that in Orreves v. iyA4:ast^o(e)f 
Hex V. Southerbj/ (/), and Rex v. Pritchard (g*), a distinction 
-yv^s taken between proceedings at the suit, and ior tfaa benefit 
of the crown, and an outlawry in a ciril suit; and in the lat- 
ter instance it was ruled that the landlord ought to be satis- 
fied a year's rent, because a capias utlagatum at the suit of 
the party is only to be considered as a private execution.'' 
Upon the same distinction the sheriff here is entitled to 
poundage. And by stat. 29 Eli%. c. 4. it is enacted that the 
sheriff sluill not take for executing any extent or execution 
oa body, lands, or goods, more than ISJ. for every 90s, &c. ; 
and a capias utlagatum is an execution on body and goods ; and 
liere it was executed on the goods : or if it be an extent, it is 
hud down in Conu Dig, (A), that the sheriff shall have fees for 
ntoney levied upon an extent out of the Exdieqoer, 

Ijord Ellenborough, C. J. In the case alluded to upon 

the statute ofAnncy where the landlord was allowed his year's 

rent, the Coart seem to have been of opinion that the capias 

Mcigatum was an execution within that statute (i). But is 

there not this difficulty here, that there has been no l^vy of 

&e* money, and therefore supposing a capias utlagatum to Tffffl 

cotne within the words extent or execution in the statute of 

BGx^ — must not the money be levied in order to entitle the 

sheriff? The right of the sheriff to poundage is a right 

merely positivijurisy and unless expressly conferred by the act 

of parliament, he cannot claim it. It is not ia the nature of 

& claim for work and labour. The capias utlagatum is in its 

original form for the punishment of the party's contumacy, 

Md not for the payment of the debt, and the language of the 

statute does not seem to extend to this proceeding. There 

Are many onerous duties cast on the sheriff, for which the 

lair has not provided distinctly any remuneration, anddns is 

one reason for appointing men of substance to the office, Hiat 

tkey may be able to bear those tduties. 

Batlet, J. Upon a ct^ias utlagaJtssm the sheriff is com- 



(it) OrOb Elit. 66C. W Fit^. f a5. (c) Sdk. 319. 

(fi 7 T. R.«5t. {€) Bonh. If4. (/) JHd. 6. ig) Mi. f6f. 
(A) TiKounty^V. 1.) (f) Gretve$ v. JPAsMBtro^ Baub. 194. 



«97 CASES w HILARY TERM 

1814. manded to take all the goods, as well as the body. 
^ then is the poundage to be measured ? A party may 

^aitut lawed for a debt of 100/., and his property taken may 
Grill. ^^ 10,000/. Is the poundage in such case to be estimai 
the 100/. debt only, or upon the whole 10,000/. ? 

Per Curiam* G- . Rule discbi 




[298] 
Thunda^t SoLLY and Another against Rathbone and Ot 

Jm. 21th. 

Where pUin- fTlROVER for timber. At the trial before Lord i 

^*^^'to "*- ^^g^y ^•'^^ ** ^^^ London sittings after last i 

theirfftctors, appeared that the plaintiffs, who were foreign merchan 

who not ba?- j^j^^ j^^ DanixiCj consigned the timber in question it 

paythefreight and Whitby^ their factors at Liverpool. Clegg and ) 

and duti», being in embarrassed circumstances, and not having fi 

Pendants ^^ plaintiffs in their hands adequate to pay the freif 

thai they duties, proposed to the defendants who were roerchanti 

cham of Uie ^°^^ place that they should take charge of the consig 

com^ment, and pay the freight and duties upon landing, and sell thi 

KJ^IaiS^^' CSt^g" and WhUbif agreeing to give them one-half tht 

and sell the commission on such sale. The defendants, who were a| 

goods, and ^jjat C. and W. were mere factors, acceded to these ten 

the nsuai accordingly paid the freight and duties, amounting to 

commission and received the timber. Clegg and WhUby soon afte 

and Mend-^ * became bankrupts, having previously informed the defe 

ants accord- that the consignment belonged to the plaintiflb ; one of 

frSlrht^d**** having arrived in Englandy the defendants wrote to fa 

duuesandre- instructions: but before they got an answer from hin 

^^lif ^ sale of a part of the timber. An answer was afterwa 

wU^ the fac- ceived from him, denying that they had a lien on the 

ton became f^p m^j^ advances ; after which they sold the residue; a 

having before demand made, claimed to retain to the amount of the ad 

infonnedde- for freight and duties, after deducting the balance du 

tedanUthat © ^ © 

thagoodsware 

the plaintiffi* : but defendants notwithstanding sold the goods: Held that on trove 

pUuntifts, the defendants had not aright to retain for the freight and duties afWr dei 

the balance due from the fiictors to the plaintiSs at the time of the bunkniptc j. 
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^gg and Whitby J to the plaintiffs, at the time of the bank- 1814. 
iptcy. It appeared that this balance was about J200/. at the ^"^ 
me of the bankruptcy ; of course, if the freight and duties againat 
Eld been brought into the account the plaintiffs would have Rathbonb. 
Bred Ckgg and Whitby the difference, for which the defend- 
itA claimed a lien. The plaintiffs had not made any tender 
: this sum before the action. A verdict was given for the 
laintiffs under hisXordship^s direction. 
Scarlett moved for a new trial, on the ground that this was 
>t a case of pledge by the factor. He admitted that if it were^ 
le pawnee could not derive any rights under it to the preju-* 
ice of the principal ; because the rule is that a factor cannot 
Ledge. But here the advances were made by the defendants 
EI the behalf of Clegg and Co. for the benefit of the princi- 
1.1, and in furtherance of the commission with which Clegg and 
o. were entrusted, and which their embarrassments pre- 
ented them from executing. And, therefore, this case faUe 
within the exception noticed by the Court in Martini v. 
^£»(a). Lord Ellenboroughy C. J. there, said, that *^ if the 
iefendants hiad advanced money for any purposes connected 
vith the sale, and for which brokers in the ordinary course of 
disposing of goods are accustomed to advance it, they would 
have had a lien in respect of such advance ;" and the lan- 
guage of 2> Blanc, J. is, ^^ that if the advances were made to 
take up the bill of the consignor, and were appropriated to 
that purpose, that might be considered in furtherance of the 
authority given by the principal.'* This indeed was not an [ 900 ] 
adraDce to answer the consignor's bill : but it was strictly for 
a purpose connected with the sale. If Clegg and Co. had been 
solvent, and made the advance themselves, they would clearly 
hare had a lien ; not being so, they propose to the defendants 
to do that for them, and to become their partners or appointed 
agents ; and in this way it was competent to Clegg and Co. 
to transfer their lien to them. In M^Combie v. Dames (ja), 
which was held to be a case of pledge, Lord Ellenborough^ 
C. J. expressly declared that his observations applied to a 
tortious transfer by the broker undertaking to pledge the 
[[oods of his principal as his own, and not to the case of one 
rho, intending to give a security to another to the extent of 
119 lien, delivers to him the goods with notice of his Jieo^ 

(a) 1 M. & S. 140. («} 7 East. S« 

Vol. II. P 
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1814. 

Solly 

against 

Rathbone. 



[301] 



and appoints him as his ecrvan't to keep possesion 
goods. 

Lord ELLENBORorGH, C. J. This i^ a caBe in wl 
actual factors, being insolvent and unable theinselves - 
the necessary advances upon the consignment sent < 
agreed with the defendants, the associated consignees, 
the authority or knowledge of the consignoi^, to dr 
commission between them ; all ivhich wail in breach 
duty to the consignors, and in fraud of fhem. SO] 
therefore, the defendants 'lire entitled under the*circiii] 
to some relief, and that an action for money had and'i 
would lie, and I do not pronounce whether it would o 
not, there is certainly not any privity between tb^se 
What have the consignors of these goods to do 'vi 
which passes between Clegg and Co. and the ddfen 
contravention of the trust reposed in them ? it seen 
that there is liotbihg to impeach the Terdict. 



Per Curiam. 



Rule refhsei 



(a) The foHowing case was argded and determined at Serje 
before Baiter term l^dlS^ and jbdgraeut 4tte^W4rdsgi^en'ia the t< 



Tuesday^ 
May 1 1th. 

Where C. con- 
signed goods 
to J!f., their 
broker, upon 
a del credere 
commission, 
for sale, and 
drew bills on 



CocKRAN, Assignee of Campbell and Orr, Batik 

against Irlam, and Others. 

ACTION for money had and received to the plainttflfs use* 
general issue. At the trial before Lord EUenborougky C. J. at t1 
after Michaelmas term 1811,. a verdict was fotmd for the p4a 
1348/. 18«. bd. subject to a private adjustment, as to the actual mi 
be made between the parties ; and subject to the o])inion of the 
the following case : 

The bankrupts Campbell and Orr, who were butter merchants s 



TanciT which *" Ireland, employed M^Camley at Liverpool as their ^chcral i 
M. accepted ^hom they consigned their batter Tor sale upon comrbission, he g 
but never ing the payment. As each consignment was miMo, Campbell and 
paid, and mf- to draw bills upon M'CanUey in anticipation of the sales; wl 
wilh"t'the ^'^'^^^y uniformly accepted. M*Camley being unable to find 
knowledge of himself, was in the habit of disposing of part of the butter thus < 
C, placed the to him by CampheUtind Orr, as well asl>y other of his correspof 
goods with 

&., another broker, upon a del eretkre commission, and upon an agreement to^^ 
commission with him, and obtained his acceptances for the amount, and H.sold t 
and afterwards became bankrupt, ttnd bis assignees received thef proceeds of thote'i 
the acceptances of H, were proved under his commission, and a dividend recei 
Ikem : Held, that the assigneei of £[. were liable to the assignee of C, who bad ala 
bankrupt, for the amoutit 6f the proceeds, in an action for money' bad aiUf race 



if THE FiFTY-FOUXTH YeAR OF GEORGE III. S 

Mf it iQ the bands of HutchinBon^ a merchant in Liverpool ; who made 1814* 
inlos IB his own name, and received the money as it bqcame due, gua- — — ^ 

lletiDg the payment to M^Camley, Hutchinson was aware th^it Campbell CocKKAh 
^0^ used to draw upon M^Camley in advance, and that be accepted their SlIX^ 
U and the same course of drawing and acceptance was adopted between 
■ ind M^Camley in re«pect of this butter, and the bills of lading an^ 
flicalars of the butter were uniformly deposited with ^ii/cAifM^n, without 
i^ indofHcd by M^Camlej/* The whole of this dealing betweeu M^Camley 
i ffi^bifuon was entirely unknown to Campbell and Orr ; as was aUo 
tipfeimuit eiuating between M^Camlejf^nA. jRTK/rAiiwoif, that the comipis- 
9 cbai;gad to their yC. and O/s) account by M'Camley, should be divided [ 302 J 
fpoea the iwo. Before October 1810, Campbell and Orr made several 
alignments of butter to M'Camley^ and drew bills upon him as U3ual in 
lirioce; and M^'Camley^ in the usual way also, deposited those consign- 
nil with ffulcbinMon, together with the bills of lading directed to M^'Qim- 
^ir assigns, and unindorsed ; and drew upon him for the amount; and 
iMifoti sold the same in the usual manner. On the 88tli of October 
)Mn»on became bankrupt, and the defendants were chosen his assignees; 
if the bills so drawn upon and accepted by him were afterwards proved 
rfer his commission by bona fide holders from Jli^Camley^ and dividends 
pdltred and received upon them. Soon after Hutchinson^ s failure M^Cam' 
l^beeame bankrupt ; and on the 5th of December following, Campbell and 
rr also became bankrupts; and the bills so drawn upon and accepted by 
f^mlejf when due were delivered up by the holders to the plaintiff, (who 
ti» sole assignee under the commission of Campbell und Orr,) without 
ly consideration ; and no proof has been made upon them under M^Cam' 
|r*s commission. The holders of the bills, who in respect thereof are the 
incipal creditors of Campbell and Orry delivered them up in discharge 
^ WCamley*s estate, as it will be more beneficial to them to increase 
K dividends under Campbell and Orr*f commission, if the present action 
liitiotainable. The 1348/. 18«. bd. is the sum received by the defendants, 
•Mignees of Hutchinson^ on account of the above mentioned sales made 
binu The question for the opinion of the Court is, whether the plaintiff 
atfUed to recover; if he b, then the verdict is to stand ; if not, a non- 
it to be entered. 

If^rlett lor the plaintiff contended that the assignee of Campbell and ,Qrr 
ft^titf.^ ^ recover from the assignees of Hutckinsoft the proceeds of 
|.9lles made by Hutchinson without the knowledge and consent of Caanji- 
(and Orr. Without their consent, M^Camley, who stood in the relation 
broker, had no authority to transfer the consignments made to him in thai 
■acter to another broker, so as to bind his principals by such transfer ; 
t therefore, the,ac^ oi Hutchinson done in pursuance of such transfer 
|l4sto fd^plf^ and Orr unauthorized acts; and the proce(;4s of the 
% were monies in his hands belonging to them. And the circumstance of 
Qmliflf having given his acceptances will not vary their right to recovery 
MMe the bills have never been proved under bis commission, and bi^ 
J^B is no more affected by them than if they had never qzisted. 
iMeMfi coatfa insisted, that if a. principal placed goods with his broker 
mX^'U:pifitk4t-del erodero coQiiiiission,. drawing upon him by anticipation 
the amount, and the broker instead of selling them himself employe 
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1814. 

COCKRAN 
against 
IRIAM. 

[ SOS ] 



another broker to sell for him upon a similar guarantee, and obtains 

acceptances in advance, which acceptances arc afterwards paid, the bra' 

who sells the goods is clothed with the same rights of retaining against 

principal, that he would have against his immediate employer ; and, tlic 

fore, as Hutchinson might have retained ngainst M*Camleif to the exteai 

his acceptances, so he might do against Campbell SLud Orr, If Huickitu^ 

not entitled to such an extent, he is at all events entitled to stand in 

situation of M^Camle^^ who hns given his acceptances to Campbell and O 

for which thcj must be presumed to have received value when they pai 

with them. This mode of dealing between brokers is according to the cc 

mon course ; and seems to have been recognized in Bromley v. CoxweU \ 

Lord Ellenborodgh, C. J. — A principal employs a broker from the o 

nion he entertains of his pergonal skill and integrity ; and a broker bas 

right without notice to turn his principal over to another of whom 

knows nothing. It appears to me, therefore, that there is no privity, citl 

express or implied, between Campbell and Orr and Hutchinton, Hm 

certainly was not any express privity ; neither can any be implied, nnli 

the case had found that the usage of trade was such as to authorize o 

broker to put the goods of his employer into the hands of a sub-broker 

sell, and to divide the commission with him. It is said, however, tb 

Campbell and Orr drew bills on their broker for these goods, and tli 

afterwards they received value for them : but the case fails in establish! 

that point. 

Per Curiam, Judgment for the plaiotil 

(a) 2 Dos, Sf Pull. 438. 
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MooRsoM and Another against Kymer and Others. 



ASSUMPSIT. The plaintiflFs declare that they w 



Where a ship 

on a voyage -^^ owners of the ship Laxinia^ which, by a charter-part] 
out and home affreightment, had been chartered by Greaves VluA Co. foi 
th!^ra^aS ^^y^g® f**^™ London to the islands of 's^ Thomas and St. J 
tain rate of mingOy and back to London, for certain freight, and on cerl 
thJbomc^'* terras and conditions ; that the ship had performed the i 

ward cargo in voyage, and had received on board at Si. Domingo dv 
full for the 

hire of the ship for the said time, to bo paid in part by an advance on the ahip*s clef 
for the outward vojage, and the rest on her return, by bills payable at a future day, 
on the loading tha homeward cargo a bill of ladin? was signed to deliver the goods U 
charterers or their assies, be or they paying freight for the said goods aspcrchi 
party : Held, that the indorsees of the bill oflading, for valuable consideration, wer 
liable to the ship owner upon an implied assumpsit to pay the freight arising oat c 
receipt of the goods uodcr the bill of lading. 
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g^odsy which, by virtue of bills of lading signed for the; same, 1814* 

were to be delivered at London to Greaves and Co., or to their 

assigns, he or they paying freight for the said goods and nier- ag^fut*^ 
ehandizes as per charter-party, with primage and average ac- Kymbr. 
customed ; and that the goods bad been carried from St. Do-^ 
mingo to London^ and there lodged in a warehouse at the West 
'/lufia docks, subject to the lien of the plaintiffs for the freight, 
whereof the defendants had notice; that the defendants had 
become the indorsees of the said bills of lading and the assigns 
otGreaves and Co. in respect to the said goods, and entitled 
to the delivery thereof on paying freight for the same as per 
charter-party, with primage and average accustomed ; and 
thereupon, in consideration of the premises, and also in con- 
uderation that the plaintiffs would consent to the said goods 
being delivered to the defendants under the said bills of lading, 
the defendants undertook to pay the plaintiffs freight for the 
nid goods as per charter-party, with primage and average ac- 
customed. They then aver that, with the consent of the plain- 
tilb, the goods were delivered to the defendants, and accepted 
by them under the bills of lading ; that the freight, according 
to the terms and conditions of the charter-party, with primage 
and a?erage accustomed, amounted to 3,000/. ; the time for 
the payment of which had long expired : yet the defendants 
did not nor would pay the said freight, &c. 2d Count; in 
consideration that the plaintiffs, at the defendants* request, 
delivered to them divers other goods, which the plaintiflTs 
before then carried in a certain ship, whereof they were 
owners, from St. Domingo to London^ the defendants under- 
took to pay the plaintiffs freight for the said goods, according 
to the terms and conditions of a certain charter-party, whereof [" 305 1 
tbey had notice, with primage and average accustomed, &c. 
3d Count; in consideration that the plaintiffs, at the defend- 
ants' request, had permitted to be delivered to them, under and 
by virtue of certain bills of lading, before then indorsed to 
them and thBn in their possession, divers goods which the 
plaintiffs before that time had carried in a certain ship, whereof 
tbey were owners, from St, Domingo to London^ and that the 
goods had been accordingly delivered, the defendants under-, 
took to pay the plaintiffs freight, primage and average, for the 
goods, in manner mentioned in the said bills of lading, &c^ 
There were also counts in indebitatus assumpsit for freight^ 
primage aad average, and for the use of the ship ; and thoL 
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1814. ^oniition money counts. Plea, general issae. At thetri 
•"""■^ before Lord Ellenborough^ C. J. at the London sittings aft< 
^ntt last Trinity term, the jury foqnd a verdict for the plaintiffs fi 
Ktmeb. |}|^ giiQi of 3,000/. subject to the opinion of the Court opOB tl 
following case : 

The plaintiffs are the owners of the ship. By cfaarter^pari 

under seal, dated the Sd of July, 1809^ between the f»l»hiti 

Moorsom^ as part«owner, and Oreaves and Co.; Ch^aoeB at 

Co. chartered the ship for the voyage described in the dedan 

tbn, and if required to the Mediterranean before retomiiig t 

London, to deliver her outward cargo at Si. Tkamasy and ttl 

in g0ods at Si. Domingo; and it was stipulated (auongi 

other things) that the goods should be delivered at L/Cttim 

agreeably to the bills of lading* And Oreaves and Co. con 

nanted #ith Moonom that they (the freighters), tbelr eieci 

tors attd administrators, would take the brig from the 21st < 

July for eight calendar months, and provide at St. Domimg 

£ j906 ] a cargo of coffee in bags, together with such a quantity tfaerei 

in clisks as they lAight think proper to ship« not exceeding tk 

Dutnber of 50 ; and would pay to the said owner, his executor 

Ifdhninistriitors, or assigns, freight for the same at and after Ik 

i^ate of 15^. sterling per hundred weight in bags, and 16f. pe 

hutidred weight in casks ; together with five per cent, primag 

thereon ; such freight and primage being in full for the fireifl 

or hite of the said brig for the eight calendar months, and t< 

be |iaid in manner following, viz* 000/., part thereof, on lb 

day the brig should be cleared outwards at the custom-hoot 

in London on her said voyage, by bill or bills payable lw< 

months after date, and the remainder if she should retoro t 

London direct without proceeding to the Mediterranean^ b; 

good and approved bills payable ten weeks after date, ft*om tb 

day she should be reported at the custom-house there. Tb 

ship having delivered her outward cargo at St. T/iomoi^s, pro 

needed to St. Domingo; and there, by order of the Charteren 

took in a cargo for London direct. The coffees, for the freigb 

of which this action is brought, were shipped at St. Domingo 

and bills of lading were signed, stating them to be shipped b] 

fT. D. on the account and risk of Greaves and Co. to be deli* 

Tered in the port of London to Greaves and Co. or their a» 

signs, he qr they paying freight for the said goods, as per char 

ler-party, with priimge and average accMtDmed. The 9^' 

likewise took in at St. Domingo other goods, cMaignpd !■ 



Moofts 
agaim 
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aoMJar bills of lading to other pernoni in London : from whom 1814 

the plaintiffs received the stipulated freight. The ship, with 

bar homeward cariifo, arrived Ki London, and was reported, 

s^d entered the fVest India docks on the 20th June, 1810. ^^^^ 

Before any part of the cargo was discharged, bills of lading f 307 

i^ the cofiees were indorsed, fpr a valuable consideration, by 

Gr^avet ^qd Co. to the defendan,ts ; and the coffees, before amy 

p#uiof them was discharged, were, by virtue of these indorsed 

billB pf kidfog, transferred in the books of the West India Dock 

Coflipc^ny into the n^mes of the defendants. They were like- 

W¥fi entered at the custom-house in the defendants' names, 

and landed, ^nd the duties upon landing were paid bjr the d^* 

feockkiUs. They were then lodged in the warehouses of the 

West Indin d<M:k8 in the defendants' names, and afterwards 

4eli«tr«(f eut to their order. On the 14th oiJuh/, Greaves, 

Wdi C^ stopped payment, and in August the plaintiffs sent in 

^ freightrnote, or account of freight, to Greaves and Co., that 

4i€^ Qiight compare it with the charter-party. In September, 

Mtor the delivery of the ship, the defendants being considered 

^ peno.pally liable as b^^ving entered the goods under the 

fbc^ve circumstances, were called upon to settle the freight of 

4% OQfees, at the rate of 15^. per hundred weight in bags, 

Ud J6f. per kundred weight in casks, as stipulated in the 

^kjurter-party : but they refused to do so, alleging that they 

W4 made h^vy advances fpr Greaves and Co. The sum of 

3,008/. is agreed to be the amount of tbe freight upon the 

^ fijfeco at the rate aforesaid, subject to such (if any) deductions 

U iDay be made by an arbitrator named by the parties. 

Jf the Court is of opinion that the plaintiffs are entitled to 
''BCQver, the verdict is to stand ; otherwise a nonsuit is to be 
entered. 

Campbell for the plaintiffs 'contended that the defendants, [ 308 
^y receiving the coffees under the bills of lading, which made 
tlus goods deliverable to the consignees or their assigns, bp or 
^^y paying freight according to the charter-party, had vir- 
tually undertaken to pay such freight. He said that if the de- 
fendants had been the consignees, instead of indorsees of the 
UUs of lading, there could not have been a doubt that by the 
'l^.eipt of the coffees they would have made themselves debtors 
f^^ ibfi frmll^i ^^ fpT this he cited Roberts v. Holt (a), and 

(«> 2 Show. 413. 
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1814. Leer v. Y(Ues (ft). And there is no difference in point of lai 

^ between consignees, and assignees of the bill of lading ; th 

againit\ latter are clothed with the same rights, and might sue the caf 

Kymer. jg^jjj ^j, Q^ng|. fop non-delivery of the goods, and therefoi 

shall be subject to the same liabilities. The cases of JLodb 
green v. Flight (c), Cock v. Taylor {d)^ and Bell v. Kymer (« 
all shew that the indorsees of the bill of lading are liable for tl 
freight; and in Wilson y. Kymer (f) it seems not to have bee 
doubted upon the first motion for a new trial, that the defendant 
who were indorsees, would have been answerable for the freigl 
if they had received fhe goods under the bill of lading, bi 
the Court took the distinction that they had received the 
under an order of the consignees, and not under the indora 
ment of the bill of lading : but upon the second trial the Con 
held them liable. It is true, that there is a charter-party i 
this case, and therefore it may be'said, according to Penrosey 
£ 309 J Wilkes (o), that the plaintiffs might have sued the charterei 
for the freight : but the effect of that is not to do away tt 
liability of the defendants under the bill of lading, but only t 
qualify that liability, by making the freight payable agreeabl 
to the terms of the . charter-party. In Lodergreen v. Fligh 
Wilson V. Kymer J and Bell v. Kymer ^ there were also chartei 
parties, and in Penrose v. Wilkes^ so far from its being doub 
ed whether the existence of a charter-party did away the liab 
lify of the indorsee under the bill of lading, Lord Kenyc 
at first ruled that the captain could not sue the charten 
for the freight, on the ground that he ought not to have del 
vered the goods without having the freight paid. Upon tb 
second trial, indeed, he held otherwise in conformity with tl 
opinion of the Court ; and so it was afterwards holden i 
Tapley v. Martens (6), and Christy v. Rowe (c). But tl 
very doubt on which those cases turned shews a fortiori tbs 
the captain might have looked to the consignees or their a 
signs for the freight. Nor is there any rule by which this in 
plied contract is merged in the specialty ; because the rule r 

(») S TauDt 387. 

(c) Cited in Hanton v. Meyer^ 6 East, 028. ^nd also by Bayley, J. io C§ 
V. Taylor^ 13 East, 403. 

(^) 13 East, 399, (f) 3 Camp. N. P. C. 545. (/) 1 M. & S. 1i 

(a) Cited hj Lord EUenborough, C. J. in Shepard ▼. De Bemaies^ ' 
East, 570. 

ip) 8 T. R. 451. IS East, 571. (o) 1 Taunt 300. 
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acting merger only applies as between the same parties, but igi4 
?re the defendants are not parfies to the specialty. And for -^ 
.18 reason it was adjudged in Hooper^s case (d) that the de» ^^^ 
;iidant could not wage his law. So in 1 Leon, 293. Anon, it Kymb; 
as holden that assumpsit would lie by the husband for arrears 
fa rent charge due to the wife in her lifetime upon a promise 
nde to the husband, although the rent was payable by deed ; [ 310 
Dd the Court said that the husband had remedy by stat. S3 
7. 8., and therefore the consideration was sufficient. And so 
: Day be said here, the captain had remedy by lien on the 
oods^and he has waived that lien in favour of the defendants, 
id therefore there is a sufficient consideration for an impliied 
nomise. The charter-party by providing a specific mode of 
lyment did not destroy the lien ; if the bills had been given^ 
may be, according to Cornell v. Simpson (a), that the lien 
oiild have been at an end; but it was a continuing lien until 
e bills were given. The giving security for a debt may be 
destruction of the party's lien who takes the security, but it 
IS never been held that the mere agreement to give security 
of the same force, though it may amount so far to a quali- 
ution of the lien as to limit it to the enforcing the giving 
eurity. And at all events the benefit which the defendants 
.▼e derived from the acceptance of the goods was a sufficient 
Qsideration. If it should be objected that the plaintiffs, by 
nding in the freight- note to Greaves and Co. have thereby 
ewn that they meant to look to them for the freight, the an- 
rer is furnished by the case, which states that it was sent for 
e purpose of being compared with the charter-party ; and 
Mdea in Wilson v. Kymer (ft), although . the plaintiflb had 
*«>ved the freight due to them on the charter-party under the 
mmission taken out against the charterers, which was much 
roDger than, this, they were, notwithstanding, permitted to 
(cover against the indorsees of the bill of lading. 

Taddy^ contra, maintained that there was not any thing ill [311 
lis case to raise an assumpsit in favour of the plaintifis. He 
kid that the indistinct use of the term freight had occasioned 
*nie confusion in the argument. What is due to the plains 
K under the charterparty is improperly termed the freight of 
« goods, being rather the hire of the ship. It is a compen« 
tion for the hire of the ship out and home, to be paid by a 

(lO « Uon. 1 10. («) 16 Vofc «75. (^) I M. & 8. 1*7. 
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18U. soffi in advanee in the first instance, and by a farther sum cak- 
'"***' culatcd on the a«iieunt of the homeward car^o : biU that is not. 
agaifui corf eetly speaking, freight for the carriage of the goods ; and 
Kyimw. g^ it was considered by Lord Jfardwicke, m Paul v. Birch(a) 
And the hardship would be great if the defendants were helc 
liable ui this case^ because their would be charged with the 
outward voyage with which thejr had no concern. Tliere i 
not any case in which the bare receipt of the goods under Um 
bill of lading by the indorsee, has been held to render him lia* 
ble for the freight agreed to be paid by the charterparty. JBo- 
beris T. HoU was the case of a consignee, and it does not ap^ 
pear there was a charterparty. In Cock v. Taylor thera w«i 
BO charterparty. The indorsee of the bill of lading may iw 
deed have so conducted himself as to render himself liable 
fbr the objeotiqii primd fbcie is that there is a want of priTitj 
to raise an asaiimpsit, but that may be removed by the condwei 
of tlw pitrty ; and snoh was ^ case of JVihom v. Kym€v. Bai 
beve it does not appear that the defendants had any dealiagi 
wttli the plaintiflb, or that they had notice of the tenns oe 
which the fireigfat was to be paid by the charterparty, or evei 
r 312 1 aiBentitd to them; but the whole case rests upon their having 
received the goods. And the plaintiflb having chartered thi 
ship to Qrtwon and Co., Oreama and Co. became the ownen 
pro hmt Moe, according to Vallejo v. Wheeler (a) / so that then 
WAC not any privity in this respect with the defendants, who mm 
only contractors with Greafoes and Co. The capes from Zjeom 
were cases of express promise, and therefore admit of a cleai 
dtsCinctjon. As to the lien, it is extremely doubtAil whe^bev 
any such existed in this case ; the rul^ fieems to he, that wheiw^ 
ever there ie an express agreement there is no lien, Br€9$aM v. 
Carrini <6), CoUim v. Ongky (c) \ and this rule holds mon 
especially where the terms of the agreement, as in this case^ 
are inconsistent with a demand of present payment. And ai 
to the liei being qualified by the agreement, it is enough tc 
answer that not any authority has been vouched fbr the exer- 
CISC of a lien to a partial extent only. And supposing there 
was a Hen, as it was never insisted o^, it must be taken to have 
been waived. And besides the liei| was sot the lien of the 
plaiptift but of Grimes and Co., «vho had chfurtered 4he chip, 

(«) a Atk. 689. («) Cowp. 155. per Jttam^ J. 

(»)fer»fL«M.(S. C Bull. N.f.i6. (#) Sdwya^s N. P. \$lh 9i ^it 
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mnd in whose possession the goods were, and not in the pa»* ldl4 , 
session of the plaiivtiffs. 

Campbell in reply, admitted the distinction taken in Paul 
V. Birch; but contended that this was properly freight upoR i^v««» 
tlie goods. And as to the want of prt?ity, he insisted more 
p^rticuWrly on Cock v. Taylor^ endeaTOuring to shew from a 
jcofttparison of the facts of that case with the present that both [ SIS ]| 
cases ifltood upon the same grounds as to priyity. 

I^rd Ellbnborough, C. J. This case has been argued to 

ain extent that would embrace almost every case upoD recm^ 

on a bill of lading or on the subject of freight, within jedicM 

tnemory. ft is extremely dangerous to shake the authority of 

decided eases ; and it is always mischievous mineeesarily to draw 

nito question principles, when the case before the Court doea 

not require it. I shall therefore forbear to enter into tbal 

wide field of argument, which has been raised from the caaeto 

dmwn into discussion. I shall forbear to go into the qoestkm 

bow far any lien does or does not exist in this case. Tko 

freight, or more properly speaking the compensation for the 

hire of the ship, is constituted by the agreement between the 

plaintiffs and Greaves and Co. ; and whether after the stipola^ 

tion contained in that agreement, by which the delivery of the 

cargo is not made to depend on the previous payment of the* 

stipulated hire, nor even on the previous delivery of the billsi 

the party could stand upon his general right to retain, there is 

no occasion to consider at present ? or how far that which is 

iiiade the subject of express stipulation may be lawfully eked 

^ut and extended by the bill of lading. If the bill of lading 

i^feni to the charterparty for the rate of payment, it should 

*^eni as if it could not enhance its stipulations and vaiy tlM 

position of the parties. But assuming that the right of lion 

Existed, and that it attached on the goods at the time of their 

doming into the hands of the indorsees of the bill of lading, 

the question is whether there was any contract express or im* 

plied on the part of the indorsees to pay the freight. It baa [ 314 ] 

i^ot been suggested that there was any express contract, to 

which the cases from Leon, would have applied, lifts tber^ 

Wen any implied contract ? From what bets is it to be im* 

piled 9 The landing the goods and paying Ae duties seem to 

W tbaonly Acts, It does not appear that there was any fer- 

l ^Mraaee oa the one side, or^aecarity given on the etfiar t tat 

k il it<# lie iaqpHed lereiy ttog the tadorseea reertv i^ g ^fte 
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1814. goods from on board the ship, that they signified their aeqt. 

esceuce to become liable in the terms of the charterpart 

afrahut B"*- why must a contract be necessarily inferred from tha 
Kym£r. If indeed there had been any previous communication w j 
the defendants as to the plaintiffs' right to demand the 
of them, or as to their consent to waive their lien, that mi 
have raised an inference that the defendants undertook to ^ 
it : but in the absence of any such thing, I do not see on wW 
basis such an inference can be raised, except this, that whe i 
ever a party accepts the goods under a bill of lading, the f^^ 
mitting him to take them shall raise an implied assump 
on his part to pay the freight. I am not prepared to Bgw 
to that as an universal proposition, and therefore cannot i 
fer a promise in this case. The not exercising the lien roi^ 
be either a voluntary recession from the party's right, or mi^ 
be done upon a consideration : but I do not discover av 
particle- of evidence to make it referable to the latter pr« 
sumption. 

Le Blamc, J« The question brought before the Court S 
whether the owners of the ship can maintain any action on th« 
promise, as stated in the declaration, to pay a certain sum fo 
f 315 J freight or carriage of goods, which the defendants have re- 
ceived. It is not pretended that there was any actual expren 
promise to pay : but it is contended that under the circum- 
stances of this case the law will necessarily imply such promise. 
It is not necessary to enter into the consideration of the 
question whether the owner or the captain who is theii 
servant, could insist on detaining the goods until the freight 
was paid ; because taking that for granted without enterinj 
into the question, and desiring to be understood as not de 
termining it in this case, I think there is not any ground U 
say that the law will infer such a promise on the part of tlM 
defendants. The plaintiflTs were owners of this ship, whici 
they let to Greaves and Co. on a voyage from London tc 
St. Thomas and St. Domingo^ there to take on board a cargo 
of coffee in bags or casks, for which they stipulated to be paid 
after a certain rate on the coffee brought home ; that is, lbs. 
per cwt. for the coffee in bags, and I6s. per cwt. for that in 
casks. Such was the contract between the plaintifis and 
Greavet and Co. In pursuance of that contract Greaves. 
and Co. sent the ship to St. Domingo to their own agents, wb^ 
shipped on board a cargo of coffee^ and the captaia aig 
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trills of ladingv^Ii^reby he undertdok to deliver the coffee to 1814. 
llie charterers or their assigns, he or they paying freight for ' 

the same according to the charter-party ; so that it is clear agamsi 
that the captain was cognizant of the existence of a charter- ^vmek. 
party. -The defendants became the purchasers of the cargo 
froin Greaces and Co. before, any part of it was discharged, and 
the bills of lading were indorsed to them, and were produced 
at the West India docks, by virtue of which the coffees wctre [ 316 J 
transferred into their names; and they paid the duties, and 
finally received them. Now supposing the owner or captain 
to have had a lien on the gpods, he might have insisted on 
detaining them until the freight stipulated for by the charter- 
party was paid, or he might have insisted on preserving his 
lien by the mode of entering them at the We&t India docks : 
but it does not appear that any such thing was done; but the 
defendants were allowed to land the goods and pay the duties 
without any demand for freight being made^ they standing in 
the situation of indorsees of the bills of lading under the 
charterers. The rule is, that the law will not raise an im- 
plied promise where there is an express agreement between 
the parties. Then if the defendants are liable as purchasers, 
it can only be as standing in the same situation as Greaves and 
Co., who agreed for the payment of a specific freight. Then 
aupposing the plaintiffs might have detained the goods until 
the specific freight was paid (and it is not pretended that they 
could have detained for more,) or until the bills were given, 
if they have not insisted on that right, the law will not raise an 
undertaking between these parties, where there is another 
remedy, and it is not necessary for the purposes of justice that 
't should be raised, but will remit the plaintiffs to their original 
contract. The late decision of Cock v. Taylor has been pressed 
upoQ us: but it does not appear that any charter^^party existed 
>n that case; the defendant claimed the goods under the bill of 
'^ding, but it did not appear that the party under whom he 
^'SitBed was liable in any way whatever ; 90 that there, if the 
defendant was not liable, it did not appear that the owner of 
^he ship could have resorted to any other person. Therefore, [ 317 "| 
, ^^kiog that to be an authority that where the ship is a general 
^"^'p, and there is no other to whom the party can have resort, 
5 . ^ law will imply a promise, in order to prevent a failure of 
^ ^^tice ; that is not the case here : here there js no occasion 
false such an undertaking, where there is a clear original 
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1814. contact under seal. The other case of Bell v. Kymtr before 
Sk- J, Man^ld is atill sub judice. There, however, this 
question did not arise, although in the course of the trial the 
sufagect was argued. But the action there was not brought by 
the owners of the ship, but the persons who hired it, and who 
w^re the charterers, and stood in the situation of Greaves and 
Co. in tUs case. There the plaintiffs had no means of resort-* 
iog to any other persons for the freight. Under the pveseul 
eivooHHtonces it seems to me that the law will not raise an 
implied undertaking, where there is already an express agree- 
ment, as it will not interfere where it is not uecesfi»ry for tbe 
purposes of justice, the ship-owners having their remedy left 
entire under the charter-party* 

BAYiiET, J. I am of the same opinion. There is not any 
express contract between the parties ; and there are not any 
facts which would warrant us in raising a contract by implica^ 
tion of law. Mr. Campbell was unwilling in his argument to 
see the distinction between this and the other eases : but an 
unbiassed mind may easily see it. The question in JLoder* 
green v. FUghi was simply a question on the lien ; and, when 
that was decided, there was an end of all other questions. 
[ 318 3 li^heCoart there held that as the cargo belonged to tbe same 
fierson^ and was under one consignment, and came to one and 
Ike same person, the captain had a lien for tbe .whole freight 
on the remainder of 'the cargo : Cock v. Taylor waa tbe case 
««fia'general ship, 'Habere there was no special contract between 
tbe -parties, but only /a bill of lading. Mr. Campbell has 
mrgued, that in thattcase the shippers would have been liable. 
41 aducfa'doubt that ; for wberei the bill of lading expresses tint 
ifhe;goodsare to be deliv^ered to the consignee or bis aasigns, 
Hie or thefy paying freight for ^tfae same, if Ihe oaptain deliver 
tthe goods to the assfgns, without procuring the ffieight for 
rtlien,*Iam not prepared < to say that .he can resort back hof 
4d. iB.y the shipper, where A. B. has never expressly stipulated 
stbat *he will pay* the freight. Therefore, I think that jbl case 
ifn«wiMh'.there is no other contract hut the bill of lading, and 
^bere ftke shipper has made no express stipulation for the 
I l^mapt of freight, concludes nothing upon a question wheffe 
.tberoi is «a express contract under -seal to pay freight. BM 
^.jKgmer was, as between the parties to the action, like Coek 
«|r« WajfloTj •as^between them the ship was a general .abip. 
Whst oootvaat w«8 than i« .tliat xase bjr wkieh any parsooF 
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hsd undertftken to make good the flight Id ^hfepkinliffg, the 1B14. 
chsfrtt^rB ? IF there was no ccfiitrMt, them it isftatfd AtpOa iOm -^-^ 
brll of lading, on the some ground as ^Jockif. Taylor. But ^^^1^ 
«v4mt iB^tbeFfe in the present dircnmstanoes to rakie any implMl Kvmbr. 
contract? I do not tnedcHe <wilh the 4{i]e«tion, ^whether the 
captnin 'had a right of 4ien. Tlie (fiict is, the c0fMin d^ljv^red 
the goods without any stipulation, it <dM6 ficft 'appear that 
he oonmiunieated to the defendants, that he ^mMUt 1o look to ' 
them ; and here was a charter-party, by which a periDh in this . ([ 319 J 
<k>ODfry vtipalat^d to pay the freight. The aaplain dod^ not 
make any cooitnunickfion to'th6«a8iifgnees'4if^be4»)UK>f'lfldffig ; 
sad does not that warrant them in supposing that he means to 
bave recourse to the parties who are liable under the charter- 
party? That is made abundantly strong in this case ; because 
ten weeks elapsed before any demand was made on these 
defendants* Another objection to the plaintiifH' right to re- 
cover is, that these defendants would have to pay more than 
the plaintiffs were entitled to receive, by reason that they 
bave already received 600/. 

Dampikil, 0. 4'aiD entii'ely of the same 'Opinion. This 
case has been fo fully gone into that it will only be neces- 
tery ttfr^me shdpfly Id dtrfte the 'fefr ^itmnds^ liiy'<)piniM. 
Vhis'is»b<case Wb6fe«tbe)^1s'«n*e«l))r«^s'eMti1iet tlnti^r s^l ; 
Mtd tMUte iis ^ndt' aiiy €Me Which 'Ale^s 'that*v#ifm9 Wi express 
ecMatflkst Mib^{^tB%tth>a»fhilM p^ftiBdn'<br'*4be^)[MFf*fiBift dPfm^ 
ilte<M«fo'ra<it(«lf<r^eeWiHg)tbe^^(lB has'l^eriwsU an impli^ 
p^^f^Me 'by'4hie p€t^n '\9ho We^Nes <Ai«tti to «pay' Ihe'freifttkt. 
Tfatft tiMild *lre kylttg dowti to<ft6fy*etfMsi^ l^fc^dsition. 1 
^^'^it, Aj>r<theW^nient-s iake,itlMt thec^i^fein hald aUen ; he 
lMfi,i^!N%yi^r,'\v«irv^d>that lien. l«>then thttt waiver* a circum- 
^taiHse^froni'vHiich a promise is to be'lmplied? 'Thecaptain 
'idttbt*j^fe'nny'n6tice>to ihecteferidilntB^iMeQ'ihey'took the 
^tSlMs'il^t<te'wonrd4od4c'foit4l^Hn>fbrithe<f^ht : ^ 
^'^WuAMr) '•waiter of Ws^lten,'he p€¥tnlfs*the ^odis'tto*be'fc- 
n*^^i*^;4^ofelil^fbr*tbe fhei^t to ttte'pWa»n-tt) 'iMiMriilV^cOli- 
^^ct naturally led him. If he had said, I will liot pUftwith 
^ fAv^ *Mli^'y oHi iftMertdke Uo pay Me tlie< fref^t, ' there [ 380 ] 
^<>UM%Ate b^en^ctonsider^tiM, and to 'thilt* point "mme'i^f 
•^'te iMen •a^B ^'AppKdlWe. IteCe, hofwever, there is a tot*l 
^^^c^te 6f Myevtdence «tf (hfit "sof t ; i ihene^wasmo fetfpMntiony 
^^t* tmy ^MikM'm^ of the ft^ht. iAiAl**«fbitt has iMdn 
^^rved%y iiky^bfoNM* Utt^ty^ thACM^^MfotMif eM'tetcf Ho 
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right to demand freight at the rate of 155. and 16s. ^ becau 
600/. have been already received, is material. The difficul 
which I felt on the first reading of this case has not been r 
moved by the argument ; which has not shewn that any 
sumpsit can be implied to pay the freight : where there is 
express contract, binding one party to pay, so that the otl^ 
may look to the charter-party for the freight, there is not a 
occasion to raise an implied assumpsit. Expressum ces8§ 
facit taciturn. 

Bayley, J. added, that he had omitted to observe, t 
Wilson v. Ki/mer was decided entirely on the usage. 



Judgment of nonsuit ^ 
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Soturday^ 
Jan, 89th. 

This Court 
If ill not upon 
removal of an 
order of ses- 
sions allow- 
ing overseers^ 
accounts, 
which is good 
upon the face 
or it, go into 
the merits of 
those ac- 
counts upon 
affidavit 



The King against W. James and Others. 

A RULE nisi was obtained in the last term for quash i mg 
an order of sessions, allowing the accounts of the ovi^r« 
seers of the poor of the parish of Croydony in the countjr of 
Surry f upon appeal against them by the defendants at the laaast 
Midsummer sessions. The order of sessions was upon the fae^ of 
it general, allowing the said accounts, and dismissing the app^^'i 
and farther ordering that the appellants should pay to the over- 
seers Ms. costs. The defendants in their affidavit, on wh.K<h 
the rule was obtained, disclosed several grounds of objectioim to 
these accounts : — 1st, that they contained charges of 8uni9 io 
gross as monthly pajrments, without stating the several ite ^^^ 
of expenditure whidimade up the gross amount, some of wb^^^'^ 
items were stated to be for charges illegal or excessive ; 
that they contained a charge for a salary to one of the qv 
seers, &c. 

And now the rule coming on, Liord Ellenboraugh^ C 
interposed by inquiring if there was any objection to the o 
upon the face of it ; for otherwise the Court would not go i ^^^^ 
the overseers* accounts upon affidavit. The sessions wa0 '^^ 
proper forum for deciding such matters ; the time of the Co *^ 
would otherwise be absorbed in taking parish aocounts. 



ly, 



J. 
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The Attorney General and Lawesy in support of the rule, 1814. 
^dmitt^d the inconvenience that would follow from entertain- _. _. 

• . . , , .^ 1 • The Kino 

mng motions to revise the overseers accounts, if the practice agaUut 
'wwere general : biit urged, on the othef band, the great injud- •'ames. 
tice thait might be done if there was no relief against accounts [323 J 
so made up as the present, without specifying any particulars. 
^nd they referred to Rex v. Battel {a) j a recent case, where 
they said the Court had granted relief against overseers* ae« 
crounts, upon a rule obtained upon affidavit that they contain^ 
St charge for an allowance paid to the overseer. And so, in 
jRejcy. Great Marlow (b)y the Court entertained jurisdiction 
upon affidavit respecting the appointment of overseers^ though 
A similar objection to the present was taken* 

liord Ellen BOROUGH, C. J. If there is likely to be a de- 
tect of justice, the remedy must be by application to the legis- 
lature ; for the Court cannot enlarge the limits of its juris- 
diction in order to supply a remedy. The sessions have 
jurisdiction over these matters; if on the removal of the 
■"^cord by certiorari^ it had appeared to be erroneous, this 
Court would then have acted upon it. 

XiB Blanc, J. In cases upon orders of removal this Court 
\% not hear affidavits of what passed at the sessions t but we*. 
act upon the case sent to us. 

Satley, J. The object of the affidavits in ttex v. Great 

M'arlow was to shew that the magistrates who made the ap^ 

poiotment acted without jurisdiction^ 

Per Curiam^ Rule discharged/ 

2f6land and Cowley were against the rule. 

(a). See note »t the end of this case. {p) 2 East S44. 



The followiog ispresamed to be the case alluded to in argument, under 

^^ tit)^ of Rex v. Battel. The rule for the certiorari was obtained upon 

^ ^davit as stated : but the case, as it appears, was decided upon objec- 

/^^^ apparent on the hee of the order. The case was decided in BUarjf 



[323] 
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^ . "7"* The King against Glyde. 

Overseen UPON s rule to shew cause why aa order of sessions confim 

caooot charge accounts of John ffUder B,nd Others, late churchwardens and overs 
in th^ir ac- the poor of the parish of Salghunt in the county of Sussex, should 
coants tor quashed, the order in question appeared to be as follows: Upon the 
asalarv to one ^^ John Glyde against the accounts of John Hild&r and James HiUk 
of the over- churchwardens, and Thomas Martin, JVilHam Collins, Charles Woods 
seers; and and Charles WoodslvLULxqx, late overseers of the poor of the parish 

where the or- ^^^^^ jj^ ^^ county of Sussex^ from Easter 1 8U to Easter 1812, and i 

der ot sessions • f* * 

confirming ^^ two justices of the said county $ whereby he the said JoAn Glyde o 

the accounts to the sum of 12/. lOv. in the said accounts paid to Charles Wood 

was in this quarterly accounts as a salary, from Easter 1811 to the 2Sd oi Jun 

form " Upon ^^^ ^^^ ^^ ^^^ like sum of 12/. lOt. as a salary also paid him from 1 

G a^instthe ^^^ ^^ •/«n^ to the 29th of September, and also further as to the like 

accounts of l^'- 10<* P^i^ ^^ to Charles Woods, as a salary from the 29th ofS^ 

H. and W., to the 2Sd of December, and also to the further sum of 12/. lOt. as 

overseers, ^he said Charles Woods, as a salary from the 23d of December to t 

X ^"^^dC ^b- ^^^^^^^ '***» *"d *^*^ **^ *^® allowance of 40/. as paid to the said 

jected to the ^^'o^* for four quarters' allowance for keeping the poor over an^ 

sum of 12/. the sum agreed on for that purpose; and upon hearing counsel 

lOv. in the part of the appellant and also the respondents, it b ordered by thi 

said accounts ^j,^^ ^j^^ ^^^ accounte be confirmed, and by this Court they are co 
paid to /r. as ... ^ '' ^ 

a salary, it is accordingly. 

ordered that Courthope and Botoen in support of the order of sessions, admittec 
the said ac- it appeared on the face of the order, that tlie sessions had confin 
countebecon- accounts in respect of a salary paid to the overseer, the order could 
was consider- ^"PP®'*^ • ^^^ ^^^7 contended that so much of the order as roe 
ed as an order ^^^ payments in respect of such salary, was merely a recital of the ob, 
confirming alleged against the accounts on the appeal, and not a part of the fin 
the accounts the sessions, upon Which the judgment was pronounced; and thi 
ih '^^i^^^ r would not intend that any eTidence was given to the sessions to st 
thesalary and ^^^ objections were founded in fact, or if there was, that it did not f 
therefore the plain the items objected to. 

Court quash- The Court, however, intimated an opinion that they must undersi 
ed the ^''^^'"- confirmation to extend to the items objected to, otherwise theordei 
case back to have negatived there being any such items; instead of which it 
r 314 1 tliem nsa part of the accounts, and then confirmed the «aiJaccoui 
be reheard as the accounts containing the items objected to : but they said th 
to the nature could be shewn that such items were sustainable upon any grouni 
of the pay- soever, they would presume that the sessions confirmed the accounts 
"'^*- ground. 

No ground, however, was suggested or ^ase cited to that effect: bi 

stated that these sums were in reality paid to the overseer in respei 

maintenance of the poor, and not as a salary. 
Lord Bllinborough, C. J. This rule may be enlarged subjc 

case to be stated as to what the grounds for the allowance were, that 

ascertain that the salary was not meant as a pension to the ovenee 

2 
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Uw Urill not allow. We hare no doabt on the face of the order that 18 

li^ lias no title to a salary for any meritorious services, or for any services -^ 

•* ^^i but wc would wish to relieve the parties if it has been paid in reality The 1 

fk>w the maintenance and keeping of the poor. Perhaps the best way will q*'** 
«o qutsh the order, and remit the case to the sessions to re-hear the 



IThe other Judges concurred. 

Order of Sessions qoashed* 
JEkgfUjf and Roe were to have opposed the order of Sessions. 



HThe King against C, Laughton. Saturda^i 

Jan. S»th. 

jCj|T Order of one justice, reciting that Mary Lewis, ^ ith her where the 
■ M two infant children, were poor inhabitants of and residing guardian and 
iu the parish of West Walton^ in Norfolk^and that she was the parish, w^ich 
^ife of Thomas Lewisj then absent fVom her, and serving as ^^^ adopted 
^ marine ; and farther, that the said parish was incorporated of^tat 2«'c!' 
according to the statute, &c. and that the said Marj/ applied s. c. 83. upon 
to the defendant, the guardian of the poor of the said parish, 2?em fo*JTel'' 
for relief for herself and her children, and that the defendant lief by apau-. 
Infused her proper relief; that she afterwards applied to Alt- ^^/^Vi^^^ 
^Aae/ Wilcock^ the visitor of the poor of the said parish, who directed them 
also refused proper relief; that thereupon the defendant was to be received 
fiQiiiiDoned to appear before the justice; that Ire appeared, and r 325^ 
sieged that he had paid the 3aid il/ary, for the relief of herself bouse: held 
^nd her children, 45. a-week, but that he had discontinued ^a^one jus;" 

- , tiee had not 

BUch payment ; and that the said A/ar^ being sworn, alleged anyjurisdic- 
^at she had been refused proper relief, as set forth in the tion upon 
^mplaint, and that the said sum of 4s. a-week was not sufli- him by the 
^^ent for the proper and necessary relief of herself and her two pauper to 
children : and no evidence or circumstance being adduced by outofThe 
the defendant to satisfy the said justice that the said sum of 45. poor house; 
8-week was such relief as in justice and charity ought to be ^heredefend- 
paid to the said Marj/ on behalf of herself and children, it ant was con- 
iras ordered that the defendant, the said guardian of the viclcdm ape- 
poor of the said parish, should* pay, immediately after the obeying such 

order,.which 
conviction was confirmed at the sessions, this Court quashed the order of 'sessions. 

Q2 



S25 CASES IN HILARY TERM 

1814. service of this order^ the sum of '45. to the said M. Lewisy fo 
~~ the proper relief of herself and her two children. 
agaiiut l^he defendant was afterwards convicted by two justices i 

c. Lauohton. ^ special sessions, and fined 305. for disobeying this order, ui 

der Stat. 33 G. 3. c. 53. Upon appeal to the general quartc 
sessions, the conviction was confirmed, subject to the opinion < 
this Court upon the following case : — 

The parish of TVest Walton is incorporated under stat* S 
G. 3. c. 83. for the maintenance of its poor : in which parish 
poor-house is erected and fitted up for the reception of tl 
poor. On application for relief by the said M. Lewis for faei 
self and her two children, the guardian and the visitor appointe 
under the said act severally directed them to be received int 
the poor-house ; whereupon the justice made the above orde: 
directing a pecuniary relief out of the poor-house. On the a[ 
[396 J peal, all objections to form on both sides, and all other objei 
tipns except the one hereafter stated, being waived, the quec 
tion stated for the opinion of the Court is, whether the magn 
trate had power and authority, under the stat. 22 G. 3. c. 83. 
to make the said order for the pecuniary relief of the paupei 
out of the poor-house. 

The Atlomej/'General^ Holroj/d^ and Bevil^ in support c 
the order of sessions, contended in the affirmative, and referre 
to the 7th section of the act, which they said placed the guard 
ian precisely in the same situation with overseers as to thei 
powers and authorities, except with regard to making an 
collecting rates, and also as to their Uabilily to penaltiet ta 
neglect of duty. And as to the making and collecting tb 
rate, the only difierence is, that by the 8th section the churcl 
wardens or overseers are to collect it and pay over to tb 
. guardian so much as he shall have occasion to employ for ft 
purpose of discharging ttie necessary expenses attending th 
poor-house, and the poor belonging to the parish. So thi 
coupling these two sections together, it seems that theguardifl 
is completely invested with the character of overseer. Sof 
posing then this had been an order upon the overs^r for tl 
relief of the pauper and her family, she would not have foa 
felted the relief because she did not go into the poor-house, fT 
she claimed relief as well for her children as herself. Rex 
Jffaigh (a). Then the 35th section of the statute has express 
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provided for this case, for it enables any justice on complaint 1814. 
by any poor person, that the guardian hath refused proper 
^relief, after inquiring into the condition of such person, either against 
to order weekly or other relief, or direct the guardian to send ^r'^oo^^T*'*' 
ker to the poor-house, in case she shall be a fit object to be ^ 
kept there." Aird here the justice, upon enquiry, has thought 
her not a fit object for the poor-house, and has, therefore, 
adopted the other alternative of ordering her relief. It is true 
that the 36th section enacts ^^ that the justice shall not summon 
the guardian unless application shall have been first made to 
the visitor (it being part of his duty to adjust matters of that 
sort), who shall order relief if he thinks it necessary, either 
w-ithin or out of the poor-house, as he shall judge right ;" and 
if it had stopped there, perhaps it might have been said that 
the visitor was the person to adjust the mode of reliefs but it 
goes on, ^^ if sufficient relief shall not be given, the poor per- 
son complaining shall be redressed by the justice in the man- 
ner before directed ;" therefore it leaves the jurisdiction of 
the justice as before. And probably the justice thought that 
the directing the pauper and her children to be received into 
Ul)iB poor-bouse was not a sufficient relief; and, according to 
the very words of the act, he is to judge of the sufficiency; 
^Qd if so, he might adopt the other alternative. 

JVo/bif, contra, was stopped by the Court. 
. X/ord Ellenborough, C. J. The justice does not afiect to 
^termine upon the ground of its being a qualified refusal of 
>^lief. If proper relief has not been refused, the justice has . 
Hot any jurisdiction. The visitor, to whom it is referred by 
law, as a part of his duty, to say whether the relief shall be [ 3S8 ]] 
Riven in op out of the poor-house, has decided that question, 
and has determined it to be proper relief. If it depended on 
^e cI|oice of the pauper, the poor^ouse would-be useless. 
^lia visitor having adjusted it, the matter was at an end, and 
^ot within the cognizance of the magistrate ; and therefore the 
infliction of tbiS'penalty was not wari;anted. 

Le Blanc, J- The 7th section of the statute, which has 
^>aen relied on in argument as putting the guardian on the 
footing of an overseer, must be taken with reference to the 
fiT^neral policy of the act in which it is contained ; and when 
^e S6th section of the same act directs that application shall 
^ made both to the guardian and visitor, before any applica* 
^OQ is mptdo to a justice, and when it adds that it is the duty of 
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1814. the visitor to adjuBt matters of that sort, that is, whether it b 

— 7* roost proper to relieve in or out of the poor-house, the liabi* 

^^«^,«° lity of the guardian as overseer, imposed by the 7th section, 

C. Lauchton. must be controuled by the subsequent clause. The visitor 

must always determine whether the party is to be relieved iq 
or out of the poor-house; otherwise the whole policy of the 
act would be avoided. 

Bay LEY, J. The 36th section puts an end to the qoastion* 

Dampier, J. The 36ih section having declared that the 

visitor is the person to adjust whether it be proper to relieve 

the party in or out of the poorthouse, and the visitor having 

exercised his judgment, it seems to me that the justice ba^ 

not any jurisdiction. 

Order of sessions qiiadied* 



[329] 

Smiurdajf, 
Jan, 29th. 
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The King against The Inhabitants of Barton-upov- 

I R WELL. 

THE Court of Quarter 'Sessions ibr the comity palatine ol 
JLancasier, upon appeal, oonfirroed an order of tvro joi- 
tices for the removal of Joseph Edwuris and his cUldren from 
the township of ^end/^pn tolh^ parish tjf Barkm'upon»Irweff 
subject to the opinion of this Court on the following case r 

The pauper J. Edwofis^ having gained a settlement bj 
hiring and service in BaHon^pon^Irtodl^ and 'being nnmar 
formisbeha- ried, was hired few a year as a .servant to one Watkins^ cr 
ina^r,\nd (^^eat Leoer^ whom he served for about 19 months tiKera 
atthe instance After having bem in that service about two months, being 
andaft^^nhie ^^^ married, lie was taken before a magistrate on the com 
days* impri- plaint of his mai^ter, and committed'to the house of correctioi 

sonment, was f^^ ^^^ month. When he bad been in custody nine days, ai 

UDon the an* •/ ^ 

SUaition of the instance of las master he obtained a discharge from hi 
is master 
dischaq^d, and returned to him, and served him ae before, and oo nentioniras nadca 
the terms on which he was to senre, and he servied in the whole from the time of the hirirn 
for about 19 months : held that t^MC comiaitioflat aad impoaooment were aota diamlutiic 
of the contract, or such an intermption of the service as to prevent a solUBineiUt'fB 
therefore be gained a leltleiiieBt by soch hiring and service, althoagh hcwas married w||C 
he retucned to hM wlir, and jrsfthat no >wagm fiw tlie4iiae.h«waB iil casMhr, 
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ffoprisoniiieiiC,- returned immediately to Great Lever^ and 1814. 
eerred him as before. On such return no mention was made ^. ^ 

The Kino 

of the terms on which he was to serve. He received no wages agamtt 
Ibr the time he was in custody. The case then set forth the ^^anu^'o?**' 
^rarrant of commitment, by which it appeared that the pauper Barton-upon<- 
bad been charged upon the oath of Waikins (his master) with 
divers misdemeanors, and not acting in his service as a servant 
ought to do, and particularly in using a horse of his master's [ 330 J 
in a cruel and inhuman manner, and also with disobeying and 
neglecting the orders of his master, contrary to the statute : 
thatthe justice had convicted him of theofienee so charged 
a^ninst him, and had sentenced him X6 be imprisoned in the 
house of correction, and there kept to hard labour for one 
month. 

JPtdey^ in support of the order of sessions, contended that 
tlie commitment of the pauper operated as a dissolution of the 
contract with Watkins^ and that as the pauper was married at 
the time of the commencement of the second service, that ser-r 
Vice could not be referred to any new contract capable of con- 
ferring a settlement. The rule by which to trj* whether this 
he a dispensation or dissolution of the contract is this, whe- 
'^her the master could have compelled the service of the 
pauper, or maintained any action against him for not serving 
hiiD. Now it seems clear that he could not during the impri- 
'aonUeiit, because that was the master's own act. If that be 
^9 4hen there was a period of the contract during which the 
^^iidn of master and servant no longer continued, or, in 
'Oth^r urords, there was a dissolution of the contract. And so 
^ win cdiisidered in Rex v. North Cray (a), where the servant 
Wtt edtnniitted before the end of bis year for not giving secu- 
"^tymjiectiiig a bastard child, and the master was overseer, 
and bad been active in his commitment, and afterwards de* 
out of his wages on account of bis absence, and the 
held it to be a dissolution. That case differs only from 
^^'present in ihis particular, that there the servant never re- [ 331 ]] 
VttrtiM, his year liaving expired : but a return to the service, 
^''H>ii|j|h it inay s^rve to explain the nature of the absence 
^^^l^err itis'eqttivocal, has never been held to convert a disso- 
'^tldh'into a di^ensation of the service. Here the master 
^^^^48 ntti Itiiye cohopelted a return, there being a complete 

(«) Cald. 495. S. C. S Boti. S8S. Sih edit* 
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I 

1814. dissolution of the contract by the commitment; so that 

return ci^nnot v^iry the question. Besides, admitting thai 

against could, and that it might raise an inference that the master! 

The Inhabit- ^q objection to consider the period of his absence as a pei 

Barton-upon of service, such an inference is completely rebutted by 

Irwbll. deducting out of the wages for the period of absence. 1 

it should seem, from the case o{ Pawlet v. Burnham (a), t 

a clear discontinuance of the service is sufficient to prevei 

settlement, although there be not a dissolution of the contr 

Scarlett, contra, referred to stat. 20 Geo. 2. c. 19. s. 2. wl 

empowers magistrates to punish servants for misbehavi 

either by commitment to the house of correction, or by al 

ing some part of their wages, or by discharging them from t! 

service. Here he was stopped by the Court. 

Lord Ellenborough, C. J. It would be clearly aga 
the policy of the law if the servant by his own act of dc 
quency should have the power of dissolving the contract. ' 
justices have that power: but they have not exercised it. ' 
r 3SS] imprisonment of the servant was so far from being a cessa 
of the service, that perhaps his labour might have been requ 
pf him by the master even while he was in prison. Then i 
farther circumstances appear upon this case ? It is stated 
the master deducted the wages for the period during whict 
pauper was absent. But after that period be returns intc 
service, (then indeed he w^s n)arri^d, but he goes on undo 
old contract,) and nothing passes between the master anc 
servant with respect to any alteration, or any new cent 
during the remainder of the 19 months. The master, iac 
had an election to avoid the contract : but he made his ele< 
to continue th^e pauper in his service, which it was in his p< 
to do. In Rex v. North Cray^ there was an incomplete 
yice. 

Lb Blanc, J. The pauper being single when he 
hired was capable of gaining a settlemei|t, and his man 
during the year will not prevent it. It appears then th 
consequence of his misusing a horse, a complaint was i 
against him by his master, and he was committed : bat a 
end of nine days bis master applies to have him released, 
takes bin^ back again without any fresh agreement ; an 
|;o^s on upon the footing of the original hiring until the e 

(«) % Qott. 300. 5th edit, 
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19 jmpnths : but he receives no wages for the time he wasin 1814. 
cti^tody. On this statement I think there was not any disso- ■ ■ i 
luA.ion of the contract: the master might have discharged him, '^^i^^ 
but ±. be did not ; he must then have returned on the footing of The inliabit- 
tb«3 old hiring. It is said, indeed, that there was an inter- BAirroN-upoif 



TIM ptipn of the service : but during the whole time he was sub- Irwell. 

jec^ to his piaster. It was under the authority of the contract 

lb«i.t his. master, acted when he punished him for misconduct; [ 3S3 1 

therefore it was nut a dissolution. The master might perhaps 

ba. ve elected to dissolve it ; hut he has not done so. Neither 

do 1 think this was an interruption of the service to prevent a 

settlement. 

JBayley, J. The* relation of master and servant con- 
tinued notwithstanding the commitment of the servant pro- 
cared by the master. The commitment did not set free the 
serirant from his contract to go wherever he pleased after the 
imprisonment ceased. That would be allowing him to avail 
himself of his own wrongful act. Then as to the service dur- 
'mg the nine days. Perhaps the servant could not strictly be 
said to be actually serving while in prison : but there was a 
service for more than a year under a hiring for a year. 

I3ampier, J. It seems to me that thQ master had no inten- 
tion of dissolving the contract, for instead of that, he hastens 
bacjk the return of the servant by begging off his punishment 
iS>r the whole of the period except nine days. 

Orders quashed, 



[334] 
Emamuel against Martin. Tuchu^. 

Feb. I8t 

^NDBEWS shewed cause against a rule for setting aside Awritofeiror 
XL an execution for irregularity, and having the money re- ^a^^ 
stored which had been levied under it, on the ground that the proceedfings, 
^xecntion issued after writ of error. He contended that the ^^^'"^. 
writ of error -did not operate as a stay of proceedings in this terlocutory 
i:ase, having been sued out befpre interlocutory judgment j i^'soMn^ 
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ElUNUXL 

agtUmt 

Martin. 



and he cited HiUy. Tebb (a), where, he said) the Court fteemei 
to »^ree that in general a writ of error retnmable before tb< 
signing; of final, ]«(%mMt would be inoperative. 

liB BfiANC) J. (tbeonly Judge in Court). It has been de 
tertoined that a party may sne out a writ of error before flna 
judgment; and *1 do not stee why be may not before interioea* 
tory judgment. There seems to lae no reason for fixing on »• 
t^ploeatory judgment as the point. And he referred to Sawmr 
tfiHcy.'WhiUib). 

Rule absolute* 

Cbmgfn in aopport <tf the rule. 



(a) \ New Rep. 898. 



(»)&Esst, 145. 



[335] 






The plaintiff 
is not entitled 
to costs to the 
time of de- 
fendmnt'spay* 
tag money 
into Court 
after the de- 
fendant has 
obtained 
judgment as 
m case of a 
nonsuit 



Cndsttt and Another against Olorenshaw. 

A'SSUMl^BITr' the defendant, dfter notice of trial for tt? 
la^t sittings in THMfy^ierm^ ttbtaitoed leave to withdra- 
ws ^tea df the general isbue, and pay &Tl.lOs. into Cour- 
pleading the same |ileli Bgain, trhieh he accordingly dl^ 
Afterwards the plaintiff countermanded his notice of trial 
and hi MkhfMmtu term the defendant ob^ned judgment a 
in case of a nonsuit. The Master, on the taxation of co8t» 
allowed the plaintiff his costs to the time of paying the mone^ 
into Court, and the defendant his subsequent costs. A rul 
was obtained on behalf of ^Ae ^defendant for the Master t: 

4 

review his taxation. 

Pahy shewed cause, and contended that the plaintifll^ nod 
withstanding the judgment as in case of a nonsuit against hioc 
was entitled to hkfiMs up tb^lie t^e^ paying the mone ' 
into Court. He admitted, on the authority of Siodhari n 
Johnson (a)j Skvtmon t. Fot4:e (i>, and £ii6^/t. Suiikm (cZ 
that if Mm fdaiatf liad«proeeeMdtatriid and flitted, it wM^ 
have teen otfacrwiie : bi* tb^ idistitfelfOtf h ^:iprMftty MaMfl fl 
4lia *wo;liMer flsaei Hf BwUm^^. td iMa^^Mci^^Ml fitt •^MM 



»sXAfld7# 



.(»> 4 Xdb i^ 
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18 eolitled to bis costs up to the time of paying money into 1*814. 
i£>ottrt, if the application be made before trial. H«re the q^^^^ 
j^rppUeatioQ has been made before trial, «nd the plaintiff has rn gmi mt 
^»et taken any step since the payment of the money into Court. O'^^^^"*^' 
:^^M therefore this case seems to foil within the reason of L "^^ J 
Seamour^. Bridge (a); for there, tbongh the defendant had 
not obtained judgment as in case of nonsuit, \viiich is the only 
^Sdreoce between the two oases, he was in a condition to liaTe 
.Ahtained it ; and the obtaining it will not vary the ease, because 
tiiat is the act of the defendant ; and it is immaterial what 
stqia the defoDidant may have taken, provided tiie plaintiff lias 
90t pn)oeeded. 

N. Clarkey in support of the rule, said the only question was, 
whether judgment as in case of a nonsuit was not of like force 
iu thiB respect as a judgment upon nonsfiit. And he referred 
to Btat 14 Geo. 2. c. 17. ss. S, 3. 

Lofd'EifLBNBORouoH, C. J. I am inclined to think ^lat a 
judgment as in case of a nonsuit is the same in all its^con- 
flsquences as if the party had proceeded to trial, and the 
ftefeadantJiad.obtained judgment <upon nonsuit or^verdict. 

Batl&y, J. If the plaintiffs had applied for their costs 
befbre;the ruletfor judgment as in case of e nonsuit was ni$^ 
abtdate, rthey would have 'had them as of course. 

Per Curiamj (b) JElule absolute (c). 

(c) 8T. R. 408. {b) DampUr^ J. was absent 

W See BwntaU v. Homer y 7 T. R. S78. Lorek v. Wright^ 8 T. R. 4SS. 
^^Hvikekoi^Co9»9,%4». 



[3S7] 

^e Kino against The Inhabitants of the TownaUp Satwrdi^, 

gt ^^T Feb, 5th* 

4>f JXEVWUTHONe. 

I IPON appeal to the quarter sessions for the West Riding A parish cer- 
vJ of Yorkshire^ against an order of removal from the ^ore^than so 
^Wnship of Neiherthong to the township of Honlej/y the yean*date» 
- acknowledg;^ 

^ the pauper's grand&ther and father to belong to the appellant parish, produced by a 
f^^ inhabitant who was overseer of the respondent parish, was held to be evidence, 
/^ugfa it was objected that some account should be given of it, and that the witness was 
^ competent to give that account ; and it seems that if necessary he might be ffTMmin^ 
•* *o the custody. 
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The King 
ofainat 
The Inhabit- 
ants of 
Nether- 
thong. 



[338] 



respondents called a person, who was a rated inhabiti 
overseer of the poor of the township of Neiherthon 
produced a certificate, dated in the year 1756, from Hi 
Netherihong^ acknowledging the pauper's grandiatb 
father to belong to Hordey. The appellant's counsel c 
that before such certificate could be received and : 
evidence, some account must be given of it, and wh 
came, which he contended the witness was not coropc 
give, on account of his being a rated inhabitant of . 
thong; and the Court being of that opinion, refused to 
the witness to give evidence, and discharged the order, 
to the opinion of this Court, whether such evidence o 
have been received. 

. When this case was called on, Stavelei/j in suppoH 
order of sessions, admitted that after the decision of 
iZy/oit (a), he could not sustain the ruling of the sessioi 
he prayed that the case might be remitted to be heard 
merits. 

Lord Ellbnborough, C» J. I remember upon tl 
of an action for a false return to a mandamus, a corj 
was called to produce some of the corporation mun 
and objection taken to his admissibility. But Liord J 
said that he should hold him capable, as a depositary 
muniments, of being brought forward for the purpose < 
dueiog them, and that if the party objecting wished to i 
as to the custody he might, and that he would recei 
evidence. If the parties choose to stand on such a f 
this, it may be as well that they should abide by it. 



Per Curiam^ 



Order of sessions qua 



Scarlett^ who was against the order, mentioned tl 
3 6. 3. c. S9. 1. 8.9 which directs that a certificate, afte 
beea allowed, and the oath of its execution certified 
justices, shall be evidence without further proof. 



(«) 5 T. R. 259. 
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The Kino against The Inhabitants of Quainton. 5'**''^» 

Feb, bWL 

THE Court of quarter sessions for the county of Bucking* An indentura 
ham, upon appeal against an order for the removal of binding oat 
Henry Harvey from the parish of Quainton^ in that county, to ^ith the eon- 
the parish of ^fces/er-jWar^eZ-jEurf, in the county of Oir/ari/^ sent of the 
quashed the order, subject to the opinion of this Court on a certain funds 
case ; which stated in substance that by the will of the late bequeathed 
Lady Viscountess Say and Sele 2000/. were giren to four £^ Jlft^J^J; 
trustees in trust, with the interest thereof, t6 put out yearly f ^Q 1 
six poor boys of the parish oiGrendon, and six others of the apfirentices, 
ptrish of Quainion, apprentices, with power to the trustees, executedby 
when reduced to two, to name two others. Conformably to thi^pprentice 
this power, upon the death of two of the trustees, two others JJJl^Md™*" 
were named by the survivors, under the authority of the cited the trus 

■ Court of Chancery, and the money, together with other per* I^^l^®'"^ 
•onal property of the testatrix, was, under the same authority, which the 
directed to be vested in their names in government securities^ consideration 

, upon the trusts above mentioned, with power to them to trusted to Uie 
>d?ajice upon the putting out of each boy a sum not exceeding master was 
8W. The pauper, on the 23d o{ November 1811, being then a ^^i^y^ h^l^l 
poor boy, aged 13, of the parish of Qi^at/f/oit, was, with the to confer a 
consent and approbation of the then surviving trustees, bound JhoBTT^t^ 
apprentice to J. Adams of Bicester for seven years, for the not executed 
consideration of 20/., stated in the indenture to be paid to J^**®^"*" 
Aiams by the said trustees, who were also recited to be parties though the 
to the said indenture ; but it was only executed by the pauper master ac« 
^A Adams. This indenture was unstamped, and it appeared cetv^'^^Iy 
that Adams had actually received only 16/. 155. 6(/., the re- is/. I5ff. 64:» 
sidue of the 20/. being retained by the agent of the trustees b^J^^SSned 
for the costs and expences of the binding. The pauper served by the agent 
under the indenture at Bicester more than 40 days. The ofthetn»- 
question for the opinion of the Court was, whether the in- and expenses 
denture was void on account of the trustees not having joined pf the bind- 
in the execution ; or on account of the consideration-money ^^' 

being untruly stated therein; on which latter ground the 

justices at sessions decided in the affirmative. 

Best, in support of the order of sessions, relied upon stat. 8 f S40 } 

Ann. c. 9. 5. 35., which directs the money received or paid or 
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anu of 

QUAINTON. 



agreed for with every apprentice, to be truly inserted in thi^ 
indenture ; and urged that the true consideration was not tb^ 
gross sum agreed to be given by the trustees, but that whic^ 
they agreed to give, and which the master received, after pajr^ 
ment of the costs and expenses of the binding. And upon tl^^ 
other point he contended that the trustees not having joined in 
executing the indenture, this could not be said to be plado^ 
out the apprentice by or at the sole charge of a puUie charity 
so as to &11 within the exemption from the stamp doty ia^^ 
posed by stat. 48 G. 3. c^ 149. (a). And he compared it to tlis 
case of a parish indenture, .to which the parish officers moit Im 
jpacties. 

But Lord Ellenbobough,* C. J. said, upon the latter 
point, it appeared that the money was paid out of the ftndt tf 
the public charity, and that it was paid by the trmtees in tb 
execution of their trust ; and that they acted very wisely nit 
to involve themselves by becoming parties to the ceveDtit 
And as to the other point, that the consideration was ful^ 
stated. Even if a stamp had been necessary the consideratioa 
would have been sufficiency stated, for it is stated against tbt 
party's interest, (b) 

Per Curiam J Order of Sessions quashed. 

Chimetf and King were against the order of sessions. 

(a) Sched. Part I. Apprenticeship and Clerkship. EsempUanw, 
(») See Rex v. Keynshamy 5 East. 309. 
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Feb. 7th« 



Allen against Snow. 



2^1?^t^ rilHE plaintiff obtained judgment against the defttidrtltj 
tiMM^ take -^ A°^ afterwards proceeded by action against his baU, strf 
fhem in eie» having recovered took them in execution : but one of them b^ 
riMnt*afttr- <^<^og bankrupt and obtaining his certificate was dischai^ 
wtrdi take out of custody, and the other was also discharged on payiB^ 
£*iKhoneS ^^^' ^° ^^ pound : but upon an express understanding thatlM 
the hail be- plaintiff WES at liberty to proceed against the defendant fbi^thi 
^°r ^hL ^^^^'^^^ ^® ^^^^ ^^^ costs. And now, the defendant-haWiiS 
discharged, been taken upon a capias ad iotisfaeienAitny WaUon applied te 
and the^tber ^ 

also be discbarged, on payment of 5t. in the pound, and. upon an underslandinf tbit V^ 
^aialiff was at liberty to proceed Sfsinst the principal. 



m 
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or his discharge, and that the plaintiff should pay 1814« 
this application ; and he referred to HiggetCs case(a) - 

3 that if the plaintiff take the bail, although he had agtUmt 
isfiiction, he shall never afterwards meddlo^with the Snow. 
and the same was recognised in 1 RolL Abr. Exe^ 
• And the rea^pn ^e^Aii^ ^Q,bev tba^i o^b^rwiBf tbe 
rottld be. liable to niak(9 satiafactjpii r twice,, for ^e. is 
nbail ; and it is nQta.very.canunOQ practjc^ to.take 

•liewed cause, apdcitedij^d/gyile.v^ M<^ilD tpsbew 
gb execution, be taken ag^iqsft tli^ \mi\^ aq4 tbe; 
\i the.plaintiff may afterwMrdf^4ak$iMf^9U9li ag^P^ 
ll for the residue, th« bail being piyeyiomly aMarg^f,} 
« 8aid( to be the constant practice, pf. tbfi Courjt, and 
;g«»tV case it must be intemdoditb^t.tjie^ bpi) were in [ S42 ] 
It is true that the reporteribasj sjuj^joiqe^i a qua^r/e: 
man v. Executor of Freemw/^a) it^wafjexpr^saly ad:^ 
t without satisfaction by, the exeMvutipn against tb9 
aintiff might always charge ^tb9« pripQip$d» And iQ 
\aUard (6) the scire fofiias agi^n^t tli^ibiU ^M balden 
(b the plaintiff had taken thf «priiu^|2fi):;. andi Orli^ 
ms was cited, in which it waa* respited, wh^ceithci 
ken, first in exeoutioa andaftarwnrd^ tbQ*pfin!^pibii 
ibould both be detained UQtil siMisfii^ipn <; wbiiJi 
beyond the present, case* But^ sopposAngithe rule 
Uiggen's case, the present is talwin out pf^th8U ruj^ 
ress understanding at thp tiv^e;, tbat» the plaintiff 
be prejudiced in his remMy again9(.the.priocjpAl, . 
liSNBoaouGH, C. J. I thin](li^tbe^;e. has been b^e 
idy. The plaintiff cannot hftve hath ; he cannot re^ 
ne to the other. 

If c, J. Tbe plaintiff elected to^takn tbfijl)9il in exfH 
ch was satisfaction. 

, J. In Freeman v. Executor of Frwmo^ii wganpt 
it the party had taken exeicutio«.agiMni|t. thp.b^il, 
Te not shewn that he was. satisfied* And in Astree 
there were two principals ; one, only wa9 taken, and 
ther non est inroealus ; as to him tberefoT# tbpre waa 
of the recognizance. 
Curiam^ Rule ahaqbite, but wjtjioot coats* 

:.9S0. S.C.2Bulst.«8. lOVin. Abr.678.i?4recttA*Mi.(6.a.)pLK 
07. (a) Cro. Jsc. 549* (»} 1 Ymtr. 916. 
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Monday, The King against Pa«;oe and Another. 

ircv* 7 to* 

If the over- TTPON a rule niH for a mandamus to the defendants, twa 

seers after \J justices of the pesTce Of the county of CornwalL com- 

aUowftDce oi 

iheiraccounts manding them to grant a Warrant of distress for levyiog 

bjtwojua- 39/, 135. iijrf. upon the goods of D. Ktsktys and R. Ruhertji 
ll^oiiv^nd J^te overseers ctf the pooi^ of Ludyvan in the said county, it 
an order by appeared from the affidavit in. support of the rule, that the 
***^^ovcr^Se^ ^^^^"°^® of the said overseers for the year ending Easter 1813, 
balance to Were submitted to the defendants at a special sessions for 
their success- allowance, when the defendants disallowed several items, upon 
order is con- objection taken, amounting to 43/. 1;. llfi/., and made as 
firmed on ap- order on the said overseers to pay over the same tathe present 
topay sach overseers. The late overseers appealed against the order tir 
balance, the the next quarter sessions, which appeal was dismissed for want 
im^^ue^ of a sufficient re<^ognizance : but notwithstanding such iiH 
their warrant missal they refused to pay over the balance ; whereupon ap- 
liir^^ndcr plication was made to the defendants for a warrant of distress 
50G^.s. C.49. to levy the same on their goods. Upon this a sumfnoor 
upon the an- iggued, and the late overseers attended the defendauts, together 
one of the ^ith one of the two present churchwardens, and two of tke 
succeeding three present overseers, when it appeared that they had paid 
al^oD£h'the ®^®^ S/. 8*., but refused to pay the remainder. Whereupon 
rest of the the defendants wefe r^uired by one of the present overseeiv 
a^^Mdover- ^^ '*®"® ^^®*'' w^rr^^^^t of distress : but as the other two parish 
seers refuse to officers refused to concur with him in the application, the de- 
concur m fendants thought they had no imrisdiction for want of the coa^ 
such applica- ^ , . rr i . i . . j 

r 344 1 currence of the major part of the present churchwardens ana 

tiont there- overseers, and thereupon refused to issue their warrant. It 
Sbe^lostr^ ^^ stated that the overseer who made the request was not 
refused to able to procure any other of his colleagues to concur with bias, 
issue such Bay ley shewed cause, and contended upon the constructton* 

suchapplKii- of Stat. 50 G. 3. c. 49. that the warrant of the justices could 
lion, the only issue upon the application of the major part at the leaat- 

aM«fi£iiiia. of the subsequent churchwardens and overseers. The statute 

enacts that *^ in case the late churchwardens and overseers, or 
any, of them, shall refuse, &c. it shall and may be lawful for 
the subiequent churchwardens and overseers^ by warrant from 
any two or more justices^ to levy all stich sums," &c} TliM 
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orts that the collective body of the parish officers must act 1814. 
his instance, for otherwise the statute would have added, ^"TT^ 
* any of them/' as it has done in speaking of the late over- against 
•8. There is not any ground in this case to impute fraud Pascob. 
ke overseers who refuse to concur. 

'meleCf contrdy said that the statute did not expressly re- 
e that any application at all for the warrant should be 
le to the justices by the churchwardens and overseers, but 
' that it should be lawful for them by warrqyit from the juS' 
/ and the object of the act is against the construction con- 
led for on the other side ; because the 43 Eliz. c. 3. ss. 2, 4. 
17 Geo. 9. c. 38. s, 3. are imperative upon the overseers 
Ay over the balance to their successors, and the present 
iras only kneant to ascertain the balance ; and therefore to 
I that it alters the obligation of the overseers to pay the 
nee, and leaves it in the option of their successors whether 
shall do so or not, would be against the object of the a^t. f 345 1 
. for a like reason it was held in Rex v. Sir J. Carter (a) 
an appeal to the sessions against overseers' accounts did 
[Nrevent the magistrates out of sessiotis i¥6m enforcing the 
lent of the balance. And according to Rex v. Justices of 
met (b) the Court will not suffer the former and succeed- 
overseers by colluding together to dispense with the sta- 
» Great inconvenience may ensue if it should be holden 
Kary for all the parish officers to concur in this instance, 
mless this mode of compelling payment can be enforced^ 
ly be doubtful if there be any other. 
He Court heard a part of the above argument on a former 
after Lord Ellenborough^ C. J. had left the Court, and 
>ting at that time whether this statutable remedy could be 
roed except at the instance of those who they said seemed 
dated by the statute for enforcing it, adjourned the case. 
ID this day after further argument. Lord Ellenboroaghy C. J. 
I present, the Court said, that without imputing fraud in 
Base they should be restraining the meaning of the statute 
ioch if they did not put it into motion upon the application 
ly one of the overseers; that the mischief of a more strict ^ 
!roction would be great, for then the dissent of any one of 
hurcbwardens and overseers would have the effect of sus^^ 
log the statute. 
Per Curiam^ Hule absolulev 

(«) 4 T. R. 246. {h) « Sir. 992. , 

IL R 
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The. Court 
will not stay 
proceedings 
in a quo*war 
ranio inform- 
ation until 
the prose- 
cutor give se- 
curity for 
costs, on the 
ground that 
the relator is 
in insolvent 
circumstan- 
ces, where it 
appears that 
he is a cor- 
porator, and 
no fraud is 
suggested. 



i 



The KiNG^ on the Relation of Thos. Crine^ againtt 

Sir W. W. Wynne, Bart. 

P ARK ^nd Richardson shewed cause against a rule for 
staying proceedings upon an information in nature of 
quo warranto, for exercising the office of mayor of Chester] 
until security given by the prosecutor for costs ; which rale 
was obtained on the ground that the relator was in in6ol?enl 
circumstanceft, having failed in business about two years ago, 
when all his stock was sold ofl^ and he paid 8^. in the poaod i 
and that be was now a journeyman book-binder. They coo* 
tended that as it appeared by the affidavit that Crane wast 
freeman of the corporation, he was as such interested in mak* 
ing his complaint, and was not like a mere stranger: the itip 
tute (a) had assigned him to be the relator. And this is anap* 
plication of the first impression. 

Abbott and 1). F. Jones in support of the rule denied thatii ! 
was entirely without precedent, and cited i2. v. IdUkaif 
jB. R. E. T. 1764 (6), where a similar relief had been granted. 

(a) 9 Ann. e. 20. 

(b) R, V. Latham^ (we were favoured with this by Mr. DeaUr^), 
Baiter 1764. — An information in nature of a quo warranto was exhibited 

against John Latham for usurping corporate franchises in the borough of 
fVigan in the county of Lancaiter^ upon the relation of one John Gn€€ 
the younger. 

Trinity 1 764.'— The defendant pleaded a special plea, to which the proiO' 
cutor replied, and the defendant rejoined. 

7Vm. Vac. 1764. — Before the prosecutor surrejoined, the defendant ol^ 
tained a summons from one of the Judges for the prosecutor to shew cvu^ 
why all proceedings should not be stayed until a better relator entered int^ 
recognizance. Upon which the prosecutor served notice ujion the d^ 
fendant, ** that the Duke of Portland and IS other persons, or one 0^ 
*' them, would enter into the usual recognizance to prosecute the infbrttf 
'* ation in the place of John Grace, to whom the defendant had thoof^i^ 
" proper to object." » 

ccordingly George Byng of Wrotham park in the county of 
dieoexy Esq. entered into such recognizance, and the informatioa 
amended by striking out the name of John Grace as the relator, and sob* 
stituting the name of Mr. Byt^. 

Like proceedings took place on like informations agaiBst 
cough and WUliam Wattley. 
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Crane, 

againtt 

Sir W. W. 

Wymnb. 



i they said that the practice wa^ for the parties upon whose 1814. 
da?it8 the rule for the information is obtained, afterwards rp.'^T^ 
nake such person as they think fit the relator. So tti^t the on ReUtion of 
itor is not the real prosecutor, nor does he in this instance 
e himself to be such, or appear upon the affidavits on which 
le proceedings originated, but be is the mere creatMre of 
prQsecator, as the Court must intend. And his beiqg a 
van will make no difference, for the statute admits a^y 
100 to be relator, although the application for the infiorma- 
Host be at the instance of parties interested. 
jord Gllenboroitgh, C. J. If it bad be^n ^uggest#4 ou 
ifidavit, that at the time of the application ft^ \\i^ jnibrqi- 
By Crane was a mere stranger, and tliat ti^s name hiul ^iqce 
I inserted in the pi'oceedings, as an iuptfument ii^ tl^e bands 
iftersi without any concern himself i^ixX mjght tu^ye OMlde 
lerenee, and furnished something Ijhi a stfoi^f q^^ : liiut 
B it app^rs that he was a freeman, apd |f a sti^ng^^ has a 
ii to be the relator, a fortiori^ be had ; and wfi ipust a§9ume 
hi absence of any statement tQ tbe cf^n^pary ti^i^t lia was 
lemed* If it bad been sbev|i ^bat hf^ wa4 a nHMP9 fiwg^ 
ligbt bare made a case to cfdl iipon }|im fpp aq an«W9f • but 
• all that appears and is fi^wittef) i^ \t\% poverty. The 
irt only say that tbis applifatipn in tbe preoisa fprm in which [ 348 ] 
new shaped cannot ba ^ustaiqad* Tbay do not pronounce 
Id any other form of appUfiiatMflf 



Ptr Curiam^ 



Rula discharged. 



Watchorn against Cook. 



Mandayi 
Feb. 7th. 



iHE defendant suffered judgment by default^ and a writ It is too late 
^ of enquiry was executed ; and on the 2d of November fendant irthe 
fioal judgment was signed and the costs taxed. In the ^^rm after 
e month execution issued thereon, in discharge of which ijlo^^d 
defendants paid into the hands of the sheriff 20/. 9s. 6d. executioa 

- , levied, to ap- 

> enter a suggestion on the coart of conscience act to deprive the plaintiff of his costs, 
could have applied in the same term. 

R8 
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ldl4« E, Lawes moved, under these circumstances, for a rule n; 

^ to refer it to the master to see what was due to the plaintiff 

against the Commencement of this action, and if a sum not exceedii 

Cook. ^j^ should appear to have been due, to enter a suggestion < 
the roll under the court of conscience act for the hundred 
Blackheath (a), to deprive the plaintiif of his costs, and tl 
the residue in the hands of the sheriff might be returned, & 
upon an affidavit stating that the defendant was resident witl 
the hundred, and that the damages awarded on the writ of i 
quiry amounted to no more than 3/. 6;. 4|(/., and that the*4 
fendant's attorney, on searching at the Master's office on \ 
31st of January, found that judgment had been entered op 
above. The Court having expressed a doubt whether t 

[349] application was not out of time, the judgment having be 
signed last term, he referred to Fool v. Coare (a), and argoc 
as in that case, that such objection could not hold, where t 
ground of the application was that the judgment was void i 
the costs. But 

The Court distinguished that case, inasmuch as there tbei 
fendant had before final judgment in the second action tf 
dered the debt and costs in the first, and given notice to t 
plaintiff not to enter up judgment for costs, and afterwu 
came to the Court as soon after execution issued as he cod 
and the whole was a vexatious proceedlhg. But here i 
judgment was regularly signed last term, and when theCoi 
is required to do such an act as to set aside a judgment, t 
application ought to be made with all common speed for t 
sake of convenience. 

Per Curiam^ Rule refused 

(a) ^7 G. 3. 8es8. 1. c. 4. 8. 14, Local and personal. («) 8 B. & P. 56 
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Warwick, and Another as^ainst Collins (a). Tuesday, 

^ ^ Feb. 8ih. 

DEBT on S & 3 Edw. 6. c. 13. for not settings out tithes of The rule of 
barley and oats in 1812(6). Plea, nil debet. At the J^JJ^.^^'^^t*®^' 
trial before Wood^ B. at the last assizes for Cumberland^ the r 3^9 n 
plajntiffs, after shewing their title as farmers, proved that the is barren 
hod on which the barley and oats ffrew was part of a new in- ^J o^jSl^'i*]**? 
dosure from the common allotted to the defendant. It was c. is. iswhe- 
part of the forest, and had whins and brackens growing upon fber the land 
it, and a small portion of ling. Early in the summer of 1811 ture as to re- 
the defendant ploughed it, and limed it with about 35 Carlisle quire an <?ir- 
boshels (105 Winton) per acre : but tliis was said not to be expense fn^^ 
more than was sometimes used in breakin<; up old meadow- manuring or 
land into arable, and he harrowed it three times, and again in bVin^itUitoa 
ihe following spring ploughed it twice and harrowed it six proper state 
times, and sowed about seven acres with oats and half an acre and"not*wh^^^ 
hrley. It was a middling crop the first year; and it was theritisoris 
proved that in the then present year there was a much better ^^^ '" *? "*" 
crop from only one ploughing and without any manure, 'tile as after 
and also that it was land of a good quality. A witness who being plough- 
kid an adjoining allotment of nearly the same quality, and pur- to produce of 
sued almost the same course of husbandry, but with somewhat i^^f Y»*^out 
a smaller quantity of lime at the same period,, swore that the [luageTcrop 
expenses of clearing, ploughing and harrowing, including worth more 
lime, amounted to 10/. \3s. 6rf., and the other expenses of sow- J^^ of ^*" 
>Qg, reaping, &c. made a total of 13/. per acre, and that he got ploughing, 
8/. per acre for the first crop, and for the second, which he had *®^*?S» ^^ 

• ' Jt ^7cb a#au2^ ' 

then sold, 11/. 125. per acre. The produce of the first crop 
was between six and seven bushels for one, whereas the re- 
turn on the ancient land is 14 or 15 for one. And several of 
the witnesses agreed, and none of them denied, that if the 
land in question had been broken up without liming or ma- 
nuring, it would not have produced a crop worth seed and la- 
bour; and it was sworn that this experiment of taking a crop 
from the first furrow had been made in several instances, and the [ 351 J 

(d) Cause was shewn against the rule at Serjeants^ 'Inn before this term. 
(b) See more fully per Lord Ellenborough^ C.J. in delivering the judg- 
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1(^14. result was so ; and in one instance it was said the crop wasgoc 
r^^^ for nothings, and would not have fed a goose. But some of tb 
against witnesscs Said that this land would let for 405. an acre, thoug 
Collins. ^ne of them proved that he had let a similar allolment, aft- 
fencing it, for ten years at the rate of 2/. per annum an acre 
but the tenant was to have the land the two first y(*ars rer 
free, and that he thought that was a good price. All this a 
peared upon the plaintiff's case, and the defendant called 
witnesses, but relied on this evidence as shewing that tbe la: 
in question would not, upon being broken up and sown, ha 
produced a crop of itself without tillage ; and therefore [ 
contended that it was within the protection of the fifth sectic 
of the statnte respecting btfrren land. The learned Judgi 
tffter reading the clause to the jary, stated to them that be b< 
lieved "there was not any land in the kingdom so barren ia it 
nature as that, when it was ploughed up and sown, would dg 
of itself, even without manure or tillage, produce some sort c 
crop and of some value, though perhaps extremely small, a» 
therefore to say that land was liable to tithe which would c 
itself, without tillage, produce any sort of crop, howeve 
small, and though it would not feed a goose, to use an ezprec 
sion of one of the witnesses, would be to render the provisii^ 
of <be statute nugatory. That therefore could not be th 
.proper line to draw. And he stated, as tlie result which b 
bad drawn from the cases, thaft«to render it tithable withia tb 
seven years itnvust, at its first conversion and improvmeatini 
arable land, be in its oivn nature so fertile as to produce of it 
self without tillage k crop which should yield a profit to the oc 
cupier beyond the expense of ploughing^ sowings and reaping : - 
[ S52 3 it wotild do that it was liable to tithe for the first seven yean 
otherwise not. That the qus/lity of the land at its first coki 
vation and improvement was that to which they were to poii 
Iheir attention, for if it was not then tithable it would not bt 
come so by any fertility it might subsequently acquire in tl 
course of the seveD years ; if it once gained the exemptioOi 
retained it during the sev^n years. That if the jury (layii 
out of their calculation the expense of inclosing and dearii 
it of brackens and whins) thought the land after being clpan 
so as to be ploughed, was in its own nature so fertile that if 
had beien ihen ploughed and sown it would of itself, withoi 
Hmittg, ttmn^ring, or tillage, hare produced a crop worth 0M>i 
tban the expense of ploughing^ sowing, and reaping, tlM > 
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opinion it was not exempt, and their verdict should be for 1814. 

k^ plaintiffs: but if they thought it would not have produced ' " 

B<;h a crop without liming, manuring, or tillage, then it was ^ola^/*^ 
K^mpt, and their verdict ought to be for the defendant. The Colun«. 
try found a verdict for the defendant. 

^ rule nisi was obtained in the last term for a new trial on 
m^ ground of a misdirection. 

JScarletty Littledalcj Brougham^ and Tindal, shewed cause, 
A€l first they referred to 2 & 3 Ed. 6. c. 13. ss. 5, 6., from the 
^ter of which sections they said it was manifest that th^ mean- 
of ^< barren heath or waste ground'' within thestatute, was 
to be confined to land totally unproductive or incapable of 
lucing any thing, because that section assumes that such 
mrren, waste, or heath ground, may before that time have been 
barged with the payment of tithes. And therefore in Pelles 
• Saunderson (a), it was held that land might be discharged as r 353 l 
mrren, although it had paid tithe of wool and lamb. And so 
-tford Coke says (a), that ^^ albeit it doth yield some fruit, yet if 
t be barren land quoad agriculturam^ which this branch of the 
ta.tute meant to advance, it is within the act ; for albeit barren 
ground, as to tillage, doth pay tithe wool and lamb^ yet is it 
ritbiii this act." This shews that there must be some other 
riterion, and not its unproductiveness alone, or incapacity to 
^r^odiice, by which to judge of its barrenness within the sta- 
tite ; and that criterion seems to be laid down in several cases. 
In Witt V. Buck (b) the whole Court agreed in this, that by 
le statute barren ground is such as will not bear corn of itself^ 
i^ilhout very great costs in the extraordinary manuring ol* it. 
^nd in Freem*(c) it was resolved that such is intended barren 
And, which before the plou<:hing produced no profit to the 
t^Wner: making the ploughing, therefore, the criterion of 
itbether barren or not. Again, in Stockwelly. Terry ((f), Lord 
Bofdwicke said that if land will not produce unless dunged or 
ckalkedj it has been considered as evidence of its being barren 
ID its own nature, not proper for corn without additional im- 
provement. Also, in Ilutchins v. Maughan (e), where, in 
order to obtain a crop of corn of any considerable value, it was 
necessary to pare, burn, and lime or manure, using more than 
the ordinary means of culture, the land was held entitled to ex- 

(a) Dyer 170. b. (a) 8 Inst 65«. (») S Bulst 166. 

(c) 1 Freem. 335. 6th Resolution. S. C. 8 Gwill. 560. 

(d) 1 Yes. 117. (e) 3 Gwill. 1197. 
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1814. emption. And in Jones v. Le David (/), Eyre C. B. recog- 

nized Lord Hardxs>icke*s doctrine in Stockwell v. Terrj/, anc 

against put the converse of his proposition in order to *try the case then 

Collins, before him ; " if," said he, " land will bear a crop of corn tDiifh 

*L354 J Qj^i expense in tillage^ it must be decisive that this land is nol 

sudpte naturd sterilise And as to the point determined ir 

Witt V. Buck he observed, that if it could be supported at all, i 

must be on other reasons than those assigned in the book, am 

on the peculiar nature of the land in that case. The principle 

however, of that decision, and of the decision in Sherington n 

Fleetwood (a) J is no more than this, that land which is note 

its own nature barren, but by negligence or ill husbandry be 

become so, if by simply removing those impediments, as in tb 

case of embanking or draining marsh or flooded lands, or grul 

bing up thorns and bushes, it is regained and sown with cor 

it shall pay tithe presently ; and the reason given in BulsL 

remarkable, for this land, said theCourt,^^bear8good corn,beiK 

regained, and that without any marling^ or any great cost . 

manuring the same, which proves that it is not barren with. 

the intention of the statute ;" and in Cro. Eli3. the Coui 

agreed '^ that the statute intends such land as is merely barr^ 

and made good by foldage or other industrious means 

Whether, then, upon these authorities the criterion of barr« 

ground within the statute shall be held to be, the not pr 

ducinga crop upon the mere breaking up by the plough, wi^ 

out any manuring, or without more than ordinary manuriKi 

or without verj' great costs in the manuring, it is submitCi 

that upon either of those rules this land comes within the 

emption. But if there should be a doubt upon the choice 

r 355 J the rule, it is further submitted, that that which is simple, sa^ 

ready of application, and easily understood, and above all i 

the advancement of tillage, which this statute had in vi^ 

should be preferred. All these advantages may be predica^ 

of the rule, if the rule be, whether, after the clearing 9. 

plowing, without more, the land is worth the expense of crc 

ping: but if what are the ordinary or extraordinary mode0 

culture are to form a part of the rule, it will be complex 

for ever varying. 

> Parky Richardson^ and Paley^ contri, ipsisted that what W9 

evidence only had been left to the jury as a rule of law; tt 

if) i GwUl. 1337, (m) Cro. Eli«.475, 
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the rule of law with respect to the construction of what was 1814. 

barren ground within the statute, was not that such land is ' 

barren which, upon being plowed and* sown, is not so fertile as ^^^ 
of itself, without liming, &c. to produce a crop worth more Coluns. 
than the expense of ploughing, sowing and reaping; yet that 
was the rule given to the jury. If land be in such a predica- 
meat it may be evidence of its being barren, and to that extent' 
only Lord Hardwicke considered it in Stockwell v. Terry ; but- 
even as evidence it is not by any means decisive. This ap- 
pears from 9 InsL 656., where Lord Coke^ in his comment upon 
the word barren, says, " But yet if the ground be not apt for 
tillage, yet if it be not sudpte naturd sterilis, it is not within the 
act ;" by which is meant, unless the land from its bad quality 
defies culture, not unless it makes a profitable return after 
ploughing and sowing, it is not within the act. And the same 
book goes on, ^^ if by ill husbandry or unprofitable negligence 
any land become overrun with bushes, furze, whins, and briers, 
yet are not they or any of them said to be barren land ;" which [ 350 J 
BeeiBS to meet precisely the present case* And TFhitt v. Bttck 
ng^rees wkh 8 Inst., and also with all the cases, except perhaps 
what fell from Lord Hardwicke in Stockwell v. Terry. In 
BtMichin$ v. Maughan the decree passed without any observa- 
tions from the Court : but there was this strong fact which is 
not stated in the report, but was aflerwads noticed by EyrCy 
C* £• in Jones v. Le David (a), that from the exposed situ- 
ation of the land no com would grow without first incurring 
^he expense of stone walls to protect it from the severity of the 
climate. So, in Byron v. Lamb (b), the ground would not 
admit of the ordinary process of harrowing* And the conse- 
<lueDce of adopting the rule contended for on the other side . 
will be, that all uninclosed lands, when first brought into cul- 
tivation, will be entitled to this exemption. 

The case was adjourned for consideration ; and on this day, 
liord Ellenborough, €• J. delivered the judgment of the 
Court. This was an action of debt on S & S Ed. 6. for not 
^tting out tithes of barley and oats on 900 acres of land in the 
parish of JVeiherall, the plaintifis being farmers of the tithes, 
^bere was a count in debt for tithes received by the plaintiff's 
P^nuission ; a quantum valebant and account stated. Plea nil 
• debet. The land on which the tithes grew was newly inclosed 

Ca) 4 Qw'iiL 1S38. (b) Cited by Eyrci C, B. ibid, and 4 Gwill. 1594. 
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1814. and coltivated* The question was, whether it was c 

for seven years under the proviso in 2 & 3 Ed. 6. c, 

mii^ And the point for the decision of the Court in, vvhetbei 
Collins. iq determining this case have not had their attention 
[ 357 J to too strict and limited a rule of law, as to the desci 
barren land within the meaning of the statute. The 
the statute must be considered, Lord Cokeys comment 
and the decided cases. The words of the statute 2 & 
c. IS. s. 5. ace, '^ That all such barren heath or waste 
other than such as be discharged for the payment of 
act of parliament, which before this time have lain bai 
paid no tithes by reason of the same barrenness^ and n< 
hereafter shall be improved and converted into arable 
or meadow, shall from henceforth, after the end am 
seven years next after such improvement fully ended a 
mined, pay tithe for the com and hay so growing i 
same.'* The sixth section shews that land to be entitl 
exemption need not be quite unproductive, because 
(be payment, during the seven years, of such tithes as 
before paid. On the other hand, the statute does ne 
meadowland converted into arable, nor the convers 
I conceive, pasture (unlesa it be barren, &c.) convert 
into meadow or arable. To establish the exemption 
must have been ^^ barren heath or waste ground,*' 
the party who claims the exemption must shew. Fu 
^^ barren bealh or waste .ground" is not exempted, 
^^ such as had paid no tithes by reason of its barrenm 
this also the party claiming the exemption must she 
description of such '^ barren heath or waste land " ma; 
trmted by a description of its opposite, ^^ fertile land: 
question to which the attention of the jury is to be di 
[ 358 ] Is it ^^ such barren heath or waste ground as had paid 
by reason of its barrenneas." To decide for the e 
they must be satisfied .that it is. All land upon v 
question can arise must be land first (t. e. never befc 
▼Bted for a crop of grain or hay. There is land which \ 
fertile nor barren ; soch land is not entitled to exemp 
its want of fertility^ if it cannot be said to be barren 
if Botliing in tbe Sfords of the etatute from whence 
colleetedi that the legialature included all land withi 
emption, which would not produce a profitable crop 
stapa aknc being iakM| whkb give iX the poanhilii 
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ing any crop, 1712;. turning up tbe soil and sowing it with 1814. 
1. There are two causes of unproductiveness of land, one ■ 

ing from the mere neglect of cultivation, the other because \l^r* 
land is in its nature unfit for and indisposed to receive and Collii9«, 
rn the benefits, of cultivation. The latter only is prov- 
ed ; all land which has not been already cultivated by the 
igh is, to use Lord Coke's words, (8 JnsL 656.) so far not apt 
Milage. Something must necessarily be done, some labour 
owed, Bome expense incurred, in all cases to conquer this 
)titude. Then comes the question on the limitation in the 
ute, whether ^^ it has paid no tithes by reason of barren** 
I,'* (on which the comments made on the statute and the 
« Irave principally turned,) in other words, ^^ whether it be 
jie naturd sterilis /*^ and this all agree must be shewn to 
tie it to exemption. It seems neither reasonable, nor ana* 
»U8 to the common course of husbandry, to confine the inaptu 
\foT tillage to such causes only as hinder the mere use and 
(age of the plough over it, such as the incumbrance of wood^ 
rater, or furze and whin ; there is an ulterior inaptitude to [ 359 ] 
e in all cases of new land arising from the rankness and 
ness of the soil, and, if I -may use the expression, from its 
Ibdued condition. If the land only require the manure 
cultivation ordinarily necessary to bring it into an«pt state 
iHage, it is not sudpte naturd sterilis. Sterility ex vi teT" 
t imports an ungraleAil soil: a sort of natural and consti- 
onal infecundity resisting the ordinary means properly 
lied to render it otherwise. That the mode to which the 
ntion of the jury was directed for ascertaining the sterility 
be soil will not stand as a criterion, is pretty dear from the 
lideration that it probably is a course which no prudent 
son ever did adopt in the cultivation of new land, nor is it 
ly to be adopted, except for the purpose of securing an ez- 
»tion, if this doctrine should prevail. But if that great 
^ge and industry which Lord Coke q>eak8 of in the same 
e of his book (8 Inst. 656.) should be required, if that very 
it cost for the extraordinary snanuring of it which the whole 
irt in Buck v. Witt (a) adverted to as the criterion of barren 
1 be necessary, then the land is sudpte naturd sterilis within 
atatute, and intitled to the exemption of it. The expres- 
L in that ease is very remarkable ; — ^< The whole Court 
9ed in this, that by tbe statute barren ground is suehj^und 

{a) 3 Bokt 166. 
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1B14. as will not bear corn of itself without nery great cost in the eX' 
— :* traordinart/ manuring of it.** All the cases have expressioni 
againtt of some sort or other from whence it appears, that though tin 

Collins. y^jy expression o( extraordinary manure may not occur, the idei 

[ 360 ] ^^ in the contemplation of the Court. In Sherington y. Fled 
wood, Cro. Eliz. 475., which was relied on by the defendant 
Ijord C. J. PophanCs words are, '^ and the statute does not in 
tend that tithes shall not be paid within seven years after thi 
manurance, &c., but of such land as was merely barren am 
made good by foldage or other industrious means** Foldin, 
was not then ordinary husbandry ; at that time there wa 
great difficulty in keeping sheep through the winter : otht 
industrious means must be construed other means of improve 
ment not in ordinary use, and not of the common process t 
husbandry ; this also appears from the expression of merely 
barren, which means the same as absolutely or positively bai 
ren. In Stockwell v. Terry (a), Lord Hardwicke is stated t 
refer to Lord Coke*s rule in 2 Inst. 656. in these terms : ^< 1 
land is in its own nature so barren as not to be fit for agriea' 
ture after it is improved, it shall not pay tithes but if in its dip 
nature it is fit for tillage, but by reason of wood or other ace 
dental circumstance it was not turned into tillage befor 
upon the taking away of that accidental circumstance 
shall pay tithes presently upon being turned into tillaga 
for the act does not consider the expense, but that yc 
may by possibility be paid, as by the timber, underwoa 
&c. But if afterwards this land will not produce wither 
being dunged or chalked, the Court has considered this 
evidence of its being barren in its own nature : not proper P 
com without additional improvement. It is admitted that tk 
land produced three crops of corn without any thing Ym 
ploughing, but objected that chalking will be necessary, and 

[ 361 1 ^^ ™^y ^^ ^^ course of common husbandry. But the questi-* 
is, what was necessary for the first crop ? The way of argui:: 
for the defendant would throw the expense on the first sev 
years, whereas the benefit is to continue for ever. There is 
expense in gaining land from the sea, yet no seven yes 
allowed, though overflowed time out mind, because the bene 
is lasting : but if an additional expense is necessary to mak^ 
produce the first crop, seven years shall be allowed. It is 
mitted that this land is not barren, and there is much 

(«} 1 Yes. 116. 
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which can neither be called fertile nor barren, that pays tithe/' 1814. 
For this poRition, that if an additional expense, &c., no prior _^ 
dictum or decision in any law book is to be found, much less agaimt 
far the point now contended for, ** that if any additional ex- Collim. 
pense is necessary to make it produce a first crop, j/ielding a 
profit, seven years shall be allowed/' Upon this authority, 
however, it is in the first place to be observed, that Lord Hard* 
z^tcAre only states this as evidence, i^e* as a circumstance to 
prove its beinf^ barren, which is a very different thing from 
laying down a positive rule of law as resulting from the mere 
fact itself. The note in Vesey gives no particulars of the evi- 
dence relating to the culture and produce of the crops on this 
land : but it is not to be credited that within seven years it pro- 
duced three crops of corn without any manure at all ; and the 
fair result of the whole is, that the dunging and chalking men- 
tioned by Lord Hardwicke must be intended of an extra- 
ordinary quantity, and that the three crops were produced by 
tb^ ordinary means of a proportion of manure and labouf. 
This is rendered more probable by a short note of the same 
caB€ in Bull. N, P. C. 19)., which is not cited as from Vesey^ 
and is evidently tfiken from a different note. It is as follows : [ 302 ] 
^^ JLord Hardwicke held such land only within the clause of the 
Btatote relating to barren land as, over and above the neces- 
sary expense of inclosing and clearing, required also expense 
in manuring, before they could be made proper for agriculture; 
And therefore decreed tithe on its being proved that the land 
bore better corn than the arable land in the parish without any 
extraordinary expense in manure, &c., and that it had paid 
tithe of milk, wool, &c. before." That the words extraordinary 
^^ igreai may be dropped out of notes, or might be supposed to 
^ Utieant when not expressed, appear not only from the differ- 
ence of the expression in these two notes of Stockwellv. Terry y 
^^^ from the different reports of Buck v. Witt in S Bulst. 165., 
^■^4 1 Roll. Rep. 354. That in Bulstrodc is much the fuller 
^^cl, more particular account of the case ; and its accuracy, when 
^^ doctrine is compared with that in 8 Inst, cannot be dolibted. 
^^ JRoU *s Rep. the expressions are, ^^ the land is very good land, 
^^4 bears good crops without any charge in the manurance/' 
' ""'^^^ That such land shall be said to be barren, which of its own 
^^^nre is barren, and is made arable by labour. ^^ — ^^ Such land 
^^ Hot barren which can bear crops without cost." None of 
^^ich phrases can be literally understood ; for what land ever 
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bore a crop without cost ? especially too when they are am^ 
pared with BuUirode's note of the case. Upon the whole if 
appears that neither the words of the statute nor the comment 
upon it, nor a view of the adjudged cases, will warrant such at 
rule of law as has been contended for in the present case. . 
The proper inqniry seems to be, whether this land was of sucli 
a nature as to require extraordinary expense either in manure 
or labour to bring it into a proper state of cultivation ; and — 
the attention ofthejury not having been directed to that pointy-* 
we think that the rule for a new trial must be 

Absolute^ 



Feb. 8tb. 



HAitSLL and Clark^ Survivors of SAvmNAc and Pat^ii 
deceased^ against Long and Another^ Executors o 
S. Long. 



A bond made TXEBT by the plaintiflb as survivors on bond dated the 5tb 
&ito?S"** JL/ of December 1796 for ISOO/. The defendants prayed 
surety for E., oyer of the bond, which was given by S. Long as surety for 
wiUi a con- ^^^ j^ Edge to Hasull and Sofoignac by the name and descripi^ 
citinr that E. ^on of churcbwsjrdens, and to Clark and Paich by the de- 
ad been and gcription of overseers of the poor of the parish of Canhalicm 
lector of^' 10 Surrey. They also prayed oyer of the condition, by which, 
land-tax, and ^fter reciting that Edge had been fbr some time past and stiU 
anddot[<sim? was collector and receiver of the tax called the kind tax, and 
posed by se- all other taxes and duties imposed by virtue of several acts pf 

pal^amenton P'^U^^^i'^ VP^^ ^^ inhabitants and parishioners of the said 
the inhabit- parish, by moans whereof be the said Edge received wd pol- 
^^^?r 1^^ ^^^^ ^ ^^ inhabitants and parishioners divers lai|^ 

by means 

whereof he reiceived from the iohabit^ts divert sums of money, and conditioned for the 
due payment by JS., from time to time and at all times thereafter, to the reccrrer-geDeral 
of taxes, &c. ail and every som which he (B.) should from time to time collect and receive 
from the inhabitanlB of the parish for or on account of any tax or taxes then imposed* or 
which should or might thereafter be imposed on them by any act of parliament, was held 
to be confined to the current year for which E, was, at the date of^the bond, collector, 
although it did not appear on the jcoodition thai he was only appointed for a year \ it being 
shewn by the defendant's plea that the said office of collector was an annual office, and held 
as such Dy £. at the date of the bond, although by the replication it api>eared that B. hdd 
the office not only for that year, bnl frem thence to the time of ezhibitiog pUintiTt Mltf 
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soms of moDey, it was conditioned that Edge should from time 
*io time, and at all times thereafter, well and troly pay, or cause 
to be paid, unto the receiver or receivers general for the county 
of Surrey of the taxes and duties imposed by virtue of the said 
acts of parliament, or to such other person or persons as should 
be lawfully authorized to receive the same, ail and every sum 
ajid sums of money which he Edge should or might from time 
to time collect and receive from the inhabitants and parish* 
ioners of the said parish, for or on account of any tax or taxes, 
duty or duties, then imposed, or which should or might there'- 
after be imposed on them by virtue or under the authority of 
any act or acts of parliament, without any deduction or abate- 
ment whatsoever, save and except such allowance and payment, 
as was usually made to the collector or receiver of such taxes 
or duties* The defendant thereupon pleaded, in his fourth 
plea, that the said office of collector and receiver in the said 
condition mentioned, at the time of the making the supposed 
^rriting obligatory, was, and still is an annual office, and that 
At the said time, Edge held the said office, ai}d was such col- 
lector and receiver as aforesaid for the then current year, which 
year expired long before the commencement of this action, to 
wit^ on the 5th of April 1797 ; and that the supposed writing 
obligatory was made and delivered to secure the payment of all 
fiocli sums of money only as Edge should from time to time 
collect and receive from the inhabitants and parishioners of the 
said parish, for and on account of all such taxes and duties as 
aforesaid during the said year i and so the defendant pleaded 
performance of the condition by Edge during the said year. 

Replication. That Edge held the office of collector and 

receiver of taxes and duties under the authority of divers acts 

of parliament, and was such collector and receiver as aforesaid 

not only for the said year in the said plea mentioned, but also 

fot divers years after that year, to wit, from thence to the day 

of exhibiting the plaintiflb' bill against the defendants in this 

respect, and further that he Edge after the making of the 

writing obligatory, and whilst he held such office and was such 

eoUeetor and receiver as aforesaid, to wit, on the 6th of Decern' 

ier 1796 J and on divers other days and times between that day 

and the day of the exhibiting of the plaintiffs' bill against the 

defiandants in this behalf, to wit, at, &c., did collect and receive 

from the inhabitants and parishioners of the said parish of 

Ctsrshaltottj for and on account of divers taxes and duties im« 

8 
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1814. on account of the then rates, as also all and every other rat 

"""^ or rates thereafter to be made, and collected : but it is to t 

ftnd^ABother observed that the recital expressly referred to an appointmei 

V^^ made on a particular day, and the rate, of which he was a| 

and Another, pointed collector, was a church-rate, so that there might I 

subsequent rates during the year of office to satisfy the wor 

^^ all and every rate or rates hereafter to be made ;" and L 

Court do not appear to have adverted at all to those words. 

Richardson y in reply, contended, that if other taxes mig 

be imposed during the current year, that was sufficient to i 

tisfy that part of the condition which related to taxes hereaf^ 

to be imposed, without extending it to another year ; in f 

same manner as in St. Saviour^s, Southwark, v. Bostocky 1 

possibility that there might be another church-rate within I 

year was probably deemed sufficient to answer the terms of 1 

condition relating to future rates. With respect to that pa 

of the recital which is said to import a continuing doty, it 

not near so strong to that intent, as the word annually in tl 

[ S69 J condition in the Liverpool Waterworks v. Atkinson j or as ffc 

part of the condition in St. Saviour^s^ Southwarky v. Boston 

which spoke of accounting with <^ the wardens for the tin 

bbing or thereafter to be/' 

Lord Ellenborough, C. J. said that the Court would loc 
into the cases ; that he believed St. Saviour^s, Southwarky ' 
Bostocky was the only case where the limited period of the o 
fiee did not appear on the condition. 

Cur. adv. vmM 
Lord Ellenbobough, C.J. now delivered the judgmei 
of the Court in substance as follows : 

Having stated the pleadings, his Lordship said, The qic 
tion for the opinion of the Court is, whether under the comi 
tion of this bond the defendants' testator, as surety for < 
EdgCy wai liable for the arrears of monies received by Ei^ 
as such collector or receiver in any year sobsequent to t 
year which expired in 1T97, in the course of which, vti. on i 
9th of DecembeTy 1796, this bond was given. The reeil 
which is a proper key to its meaning, states that Edge h 
been for some time and then was collector and receiver of t 
land-tax, ftc., (that being an annual talc, and Edge^ as i 
ceiver, being an annual officer,) by means whereof, that i% 
being then collector and receiver of those dqtiesy the si 
Edge reoeived and ooUeeted^ that is, then received and a 
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lectedy fivers sums. It is to be observed, that in this recitnl 1814, 

not one word occurs describing an act or intimating a receipt 

beyond the limits of the then current year of collection. The ^^'^ 
w^rds alone from which an inference is to be collected are to Mra^< 
be found in the ^condition, -013. ^< all and every sum of money i^a iSotW. 
\rbick he the said John Edge should or might from time to «r S70 1 
time receive from the inhabitants of Carshalton on account of 
any taxes then imposed, or which should or might thereafter be 
imposed on them by any act of parliament." Here is an ex- 
press mention of duties thereafter to be imposed, which shews, 
<a8 it is contended for the plaintiffs,) that the surety meant to 
continue his responsibility beyond the period of the current 
year ; inasmuch as it could not be supposed probable that any 
duties would be imposed, so as to come into collection, be- 
tween the 5th of December and the 5th of April following. 
Oa the construction of this part of the condition the wh(4e 
question turns. Assuming it to be improbable that taxes 
ri^uld be imposed between the times above stated, still it was 
not impossible ; and the words might have been introduced 
er obundamH cauield; and certainly they do not necessarily 
import that the duties should be collected by him after the ex- 
piration of the current year. And the words of the recital, 
which afibrd the best ground for gathering the meaning of the 
parties, do not advert to any such collection. Besides, as the 
consequence of giving to the condition a more enlarged con- 
struction, so as to extend the responsibility beyond the cur- 
>^nt year, would be of so grievous and burdensome a nature, 
^^ think it requires more clear and certain words than are to 
^ found in this instrument. If the bond may continue fae- 
joad the current year, it may do so for the life of the col- 
lator, during the whole period of his remaining in office ; it 
^ttl attach on the surety whenever the person for whom he 
^^dertakes is in defiiuk ; and we know of no means subsisting 
*^ conmon law by which the surety can redeem himself from r 371 1 
^Ua iaterminaUe risk. All the cases from Lord Arlington v. 
^^rrieke to the last ease of St. Saviour's v. Bostock ia% N. 
^1^. 175. have narrowed the construction of conditions of 
^io sort to the actual term f>f the office. The difference to 
^ found in the words of the condition in this case is not, we 
^hik, such as iHH warrant us, in fair construction, to extend 
A^llimits rof this rqtppnsibiltty beyond those of the former 
L la^oMfiNmAty V4th those casies we are of opioiouj there- 
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fore, that the condition of this bond does not extend tl 
aponsibility of the surety for the receiver beyond the ci 
year of his office; and consequently that this demurrer 
replication to the fourth plea is sustainable, and there m 

Judgment for the Defend 



Tuesday^ 
Feb, 8th. 



GiENNiE against The London Assurance Compa 



Insurance at /COVENANT upon a policy of assurance, dated the 
and from C. 



name, until 
the same 
should be 
there safely 
dischar«^ed 
[372] 
ana landed, 
rice free of 
particular 
average, B.nd 



tolonj^ods. ^ December 1810, for 2600/., at and from Chariest 

inashipby Xrtt^erpoo/, upon goods in the. ship Hersckell^ until the 

should be there safely discharged and landed ; and by Xl 

licy the assurance was declared to be ^^on goods, rfc« 

from particular average.*^ The declaration stated that the , 

were loaded at Charleston ; that the ship sailed upon the n 

with the goods on board, and that before they could be i 

discharged and landed at Liverpool^ the ship struck upo 

ground ; by reason whereof she filled with water, and th 

the sihp with |j,^ goods, before they could be safely discharged and la 
nee ana otner . «■ « ^^ . o % * 

goods arrived were wholly lost. Breach, non-payment of the sum im 

within the li- Plea, non infregi cenventionem^ and the defendants paic 

port of L,, Court the sum of 500/. At the trial before Lord El 

but before roughy C.J. at the London sittings after Michaelmas 

h^ou^hlM^ 1812 a verdict was found for the plaintiff for 1993/. 9s 

her moorings subject to the opinion of the Court on the followingcase 

unlMded**^ The policy on which the action is brought was effect 

i^roundand the plaintiff on the account of one Vigers, who shipp 

^*' r""^^!^*?' honrd the fferschell at Charleston (or JLiverpooL a carffi 
nndthe whole . . ^ • . , • . « i • Tm ■ # 

cargo was sisting of several hundred barrels and half-barrels of 

greatly da- bales of cotton and staves, which were together of the va 
'ii^take^'^out ^^00/., and insured to that amount. The ship set sail wi 
ofher in craft, cargo upon the voyage on the 16th of October^ 1810, an 
ibe consign^** ^^^^ tempestuous Weather, during the voyage, from whi 

ees at £r. and sold, and produced upon the whole little more than sufficient to pay 
and saWage, but the rice did opt produce sufficient to pay the freight : Held trat i 
m case of ^particular average onlj^and therefore ^ to the rice the aii4erwrilir. 
•cnpied'lij the wamotj. 
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considerable damage, and became leaky, and shipped 1814. 

grreat quantities of water. On the 5th of Decemberj being then J 

ibout five miles from .Liverpooly she got a pilot on board, and o^imt 

;ontinued her course for that port : but before she could be ^^^^n****" 

wrought to her mooringa, or be at all unloaded, she unavoida* Company. 

t>ly took the ground (a), filled with water, and became a perfect L ^^ J 

¥reck. The whole of tlie cargo was greatly damaged, and the 

'ice was so much swelled from the salt-water, that many of the 

larrels containing it were burst. The cargo was taken out in 

:ran, and on flats, whilst she was lying in the state abovemen* 

Lioned, and carried to the consignees at Liverpooly and neces« 

sarily sold by them for the benefit of the concerned. The nett 

produce of all the goods saved, after paying the freight and 

salvage, amounted to 401/. 9;. 9d. The rice would of itself 

have netted much more than the sum insured, if the misfortune 

had not happened : but being damaged, produced only the sum 

of 972/. 7s. lOd. and the freight of it amounted to 11621.8$. 6dk 

All the cargo was included in one bill of lading, and the freight 

of the whole was less than the value of the cotton and staves* 

The ship being irreparable in consequence of the accident^ was 

inniediately after the discharge of the cargo, bonAfidCy sold as 

a wreck, and broken up. The fiOO/. paid into Court are suffi-* 

cient to cover the defendants' proportion of the loss upon the ' 

staves and cotton only. 

The question for the opinion of the Court is, whether th» 
loss is, under the circumstances, a particular average, from 
which the rice is excepted, or a total loss of the rice, with be** 
^efit of salvage to the underwriters ; and if the latter, (then ano-t 
Uier question was submitted which became immaterial). If 
the Court should be of opinion that the loss on the rice is a 
particular average, then a nonsuit to be entered. 

Marrj/aty for the plaintiff, contended for a total loss witb 
^nefii of salvage. He admitted, that if the thing insured sub* 
sist in specie, and arrive at the place of destination in. the shipf [ 374 
that the underwriter will be discharged by reason of the war- 
ranty from particular average i but here, he said, that the rice 
never did: arrive at Liverpool in the shipy for the case finds that 
before the ship^s arrival she became a perfect wreck, and her 
cargo was taken out of her while lying in that state, and brought 

(«) It appeared upon the argument that she was then ivitbia the limits oC 
Che port of Lhferpwfit it was said to be in her endeavour to get into th^ 
Jock-pitflt that she struck aground. 
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[ 375 ] 





re 



of 



in craft ta Liverpool, And there is not any case wher^ tb^ mt 
derwrifer has been bolden discharged by this warranty, unl 
(he ship has arrived, or was in a condition to do so. Neither 
there any case where the ship, liaring been wrecked before a 
rival the underwriter has been discharged merely on accon 
of the cargo's having come to the hands of the consignee, u 
less that cargo has been productive of profit to the assured b 
yond the freight and expenses of getting it ashore. But he 
the cargo was not productive of any profit, the proceeds bei 
little more than barely to pay the unavoidable expenses 
freight and salvage; therefore, there has been a total l<^m«, 
And he mentioned a case of Butler and others v. Christie^ ft^e- 
fore Lord Ellenborough^ C. J., London sittings after Mi^rh, 
term 1806, to shew that where the goods do not arrive in <ke 
ship the loss is totah That was an insurance on 1950 bo^sLea 
^ soap on board the Young Peier^ at and from IJverpoot to 
Oporto* The defendant paid into Court 90 per cent, upon 
Ms 8ab0cription» The ship, in attempting to pass the bar in 
order to get into the harbour of Oporto^ ran aground without 
the bar, and there bulged. The water flowed in and wetted 
that part of the soap that was towards the bottom of ^e hold : 
but out of the 1950 boxes cHily 17 were totally lost ; the rest 
were saved and carried ashore in barges, and delivered into tH« 
warehouses of the assured ; and it appeared that thej had 9itfl^ 
tained damage from the sea-water not exceeding 20/. per ctf^^ 
Sir V. CUbbs^ for the assured, contended, that the Icias 
total inasmuch as the ship had never arrived, but before 
rival became totally lost; and that the circumstance of tl'^ 
goods having reached their destination and the hands of tl'^ 
eoHsignees, would not vary the case. Oarrow contra, instat^^ 
upon the necessity of an abandonment. But Lord Ellenboroug'^^ 
C. J. held it a total loss without abandonment. So in this 
the ship has never arrived ; fbr, admitting that she arri^< 
within the limits of the port of Liverpool^ yet she never reacb^*^ 
the place where she could safely discharge and land her ci 
being wrecked before she could be brought to her moori 
and the policy is to endure till the goods are safely diaab 
and landed. 

Lord Ellbkboaough, C. J. I tbnih it quite dear tbr^ 
this is a case of particular average, and not of total 
There has been an arrival of the ship with the goods at 
destination ; the voyage has been parforaMd^ wKkA Urn 
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Iiave come to the bands of the consignees. The argument is 1814 
built upon facts which are not in the case; it assumes that the 
sbip did not arrive in port, whereas there seems to be little agaim 
doubt that she was within the port when she took the pilot on ^^^^^^ 
iKMird. Therefore this is not a case of total loss of the goods Compa 
on account of the non-arrival of the ship ; the ship had got 
irithio the practicable limits for her discharge : it is only a case 
of particular average. In the case mentioned^ the ship was 
lost off the bar, without the limits of the harbour, which waa 
tbe same thing as if she had been lost on the high seas ; there [ 376 
was a total loss of voyage as far as respected the ship; she had 
neither arrived nor could she arrive : here she both could and 
did arrive. Taking it, therefore, that the ship and cargo were 
united for that adventure, there the conjoint adventure of the 
ship and cargo was disappointed. As to the argument that the 
goods did not produce a profit to the assured, that depended 
upon the state of the market ; they might have produced profit 
in a season of scarcity. But we cannot look to that, and if we 
Mouldy it appears that the rice, which is said to be totally lost^ 
did produce 972/. Assuming it to have produced nine*tent}i8 
less than its value, that will not make it a total loss. 

Batley, J. The question is not whether by the arrival of 
the ship the underwriter is discharged from the policy in re* 
spect of a partial loss of the goods occasioned by the wreck of 
the ship before she could gain her moorings, but whether he is 
to be charged with a total loss of tbe goods on account of the 
Qoa-arrival of the sbip. It is a question whether the gooda 
can be said to have reached their destination at all, not whe- 
ther they have not reached it in a deteriorated state. Upon 
that I would ask what has produced the 979/. but the rice^ 
^hich it is contended has been wholly lost. 

Dampieb, J. referred to Dim/ v. Mitford(a)y where upon- 
^^ insurance on flax on board a ship by name, and for a spe- 
cified vayage, with a warranty free of particular average, and 
the sbip was wrecked in the voyage, before arriving at ber des* [ 37 
tioation^ and only a part of the flax was saved, which was 
^Id on the spot in a damaged state ; yet it was holden to be 
oolj a particular average as to that part which was saved. 

Per Curiam^ Judgment of nonsuit.. 

-flfoore was to have argued for the defendant. 

(«>15£ast^ft59. 
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Ftb.bih. Hill against Montagu. 

Jlc^ofiury ir^EBT on bond. The defendant, after oyer of the b 
Lid ill on JL/ 




and condition, which was for the payment of SOOO/. 
special de- jg „jonth8 from the date, pleaded, (anion^ other pleas), tl 

the supposed writing oblis^atory was made and entered into 
the defendant, under and by virtue and in pursuance of a 
tain corrupt contract, rtade after the 29th of September^ VT' J|, 
to wit, on the 16th day of February^ 1799, at London^ in €he , 
parish and ward aforesaid, between the plaintiff and the de- 
fendant, whereupon and whereby there was reserved above 
the rate of 5/. for the forbearing of 100/. for a year, contrary 
to the form of the statute in such case made and provided ; 
whereby, and by force of the same statute, the supposed wTit* 
ing obligatory was and is wholly void in law : and this he the 
defendant is ready to verify ; wherefore he prays judgment if 
he ought to be charged with the said debt by virtue of the sup- 
posed writing obligatory, &c. 

Demurrer assigning for causes that the defendant by his sai^ 
pilea alleges that the said writing obligatory was made in puv* 
[ 378 ] suance of a corrupt contract, &c. (in the words of the plea^^) 
but does not by his said plea allege or specify any of the pair- 
ticulars of such contract, nor the time of such forbearance, n^'^ 
the sum to be forborne, nor the sum to be paid for such fo^* 
bearance ; and also for that the said plea is in other respeo^ 
uncertain, &c. 

Lawes was called on by the Court to support the plea, a^^' 
admitted that this plea would anciently have been thought i v^* 
formal; but contended that the same strictness was not *"** 
quired of late times, and that as usury might be involved in ^ 
variety and complication of facts, this form of pleading ^^ ^' 
convenient for the avoiding of prolixity, and could not injts ^ 
the plaintiff, because he must be supposed cognizant of the v^ ^* 
ture of the contract. 

Lord Ellen BOROUGH, C. J. Usury i& not like fraud a v^" 
covin, which usually consist of a multiplicity of circumstane^*^ 
and therefore it might be inconvenient to require them to 1^ 
particularly set forth. But has this form of pleading ever h^^^ 
in use before i The corrupt contract ought to be puTtknUmrJf 
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t forth, and the usurious interest, that the party may know 1814. 
hat to answer. The party against whom it is pleaded may " 
t aware of the contract : but he cannotknow in what parti- tigamst 
liars it is meant to be assailed, or wherein the other side im- Montagu. 
ates vice to it. 

Baylet, J. I have always understood that the party who 
eads a contract must set it out, if he be a party to the con- 
act. It lies as much within the knowledge of the defendant 
I the plaintiff. 

Dampier, J. I have seen a general plea of covin, but [^^3 ^ 
yver before of usury. 

Per Curiam. Judgment for the plaintiff (a). 

Walton was in support of the demurrer. 

0) See HinUm v. Rojfe^^ S Mod. S6. S. C. 8 Show. S89. 7W« v. lf«A 
rvy ST.R. 5S1. 



The King against H. D. Perrott. fFednctiM^, 

Feb. 9\h. 

[TERROR to reverse a judgment of imprisonment given at Ao indict- 
-i the Lent assizes, 1812, for the county of -S^n/, upon a q^^^.Tu 
'i^ict of guilty there found on an indictment for obtaining for obtaining 
^k notes and money by false pretences ; to which indictment jP|^^^7 hj 
^ defendant pleaded not guilty, tences, must 

* he first count of the indictment charged, that before and at "^ff^.^i^e by 
^ Several times of committing the several offences, &c.^ one mentthc 
^fien was a person liable to be impressed as a seaman in his ^^^^^ of the 
ajesty's navy ; that a little before the time of committing the !s'not"c^ligh 
ence by the defendant, hereinafter next mentioned, a certain to charge 
course had been had between the said Bullen and Elizabeth fendiSiASe- 
Wife, and the defendant, touching and concerning the ob- ig^ pretended 
Hing a protection from the Commissioners for exeouting the f^^t.^'*^ 

ces), by means of which ff«tf^ctejM-ffle»m he obtained the money, &c. ; thererore 
^•at of such arerment in the indit^iiieDt the Court revened the judgaieDt. 



379 



CASES IN HILARY TERM 



1814. 

Hie Kino 
Fbrmtt. 

[380] 



£8S1] 



office of Lord High Admiral of the United Kingdom of Gn 
Britain and Irelandy to secure and exempt Bullen from beii 
impressed as a seaman in his Majesty's navy, and the drfrndni ^^j 
bad then and there proposed and offered, that he the defenda^^^ 
would apply for such protection for Bullen ; that the defenda. ^^ 
being an evil disposed person, and contriving and fraudulent 1j 
intending to chcmt and defraud Bullen of his monies, &^:., 
afterwards, to wit, on the 15th day of December^ in the &9d 
year of the reign of George the Third, with force and arcx^i^ 
ftc, unlawfully, wickedly, knowingly, and designedly, €iid 
falsely pretend to the said Bullen that he the defendant couJd 
obtain such protection for Bullen, by favour from the lords of 
the admiralty, by feeing the clerks, as he had an uncle, a lord 
of the admiralty, and that it would be no great expense, as be 
could get it done through £ivour ; that the defendant, con* 
triving and fraudulently intending as aforesaid, afterwards, to 
vrit, on the 16th of December^ in the 52d year of the reign 
aforesaid, with force and arms, &c., unlawfully, wickedly^ 
knowingly, and designedly, did again falsely pretend to EUx€Z^ 
heth the wife of Bullen, that be could get the protection for 
six pounds ; that as Mr. Read could get it done, that the siji 
pounds were to give to Mr. Read for getting the protection : 
by means of which said several false pretences, the defendant 
afterwards, to wit, on the same day and year last aforesaid^ a^t 
the parish and county aforesaid, unlawfully, knowingly, an ^ 
designedly, did obtain from the said Elixabeik, the wife of tbe 
said Bullen, divers, to wit, five promissory notes of the g^^* 
vernor and company of the Bank of England, for the paym^s^ 
of one pound each, &c., and also the sum of one pound 2* 
money, of the promissory notes and monies of the said BuU^-^^r 
with intent then and there to cheat and defraud the said Buli^^^ 
of the same, in contempt of our said lord the king, &c.,agai 
the form of the statute, and against the peace, &c. The i 
dictment contained ten other counts in a similar fonn. 

And the error assigned was, that there is not in any or eitb' 
of the several counts of the said record of indictmeiil i 
averment or averments, to falsify the matter or matten pf 
aeveral pretences in the several counts of the said imwiI 
ii^ictmeoti severaUy and respectively contained, &c^ by ff^i 
ii ^an appear to the Court here, upon the ftce of |be 
record of indictment, that any or either ef the pretences^ 
afcrna id atferally and reapcctively alleged ia the 
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Mito of the nid record of iodictmeot, agumt the defeDdint, 1814. 
kt?e been severally and retpectiyely Maely pretended by 
I defendant, or any or either of them, are or were false 
i ODtme : concluding with an assignment of the general 
ror* 

Knowfys^ in support of the errors assigned, took exception 
the indictment, because it is not shewn by any averment, ne« 
tiring the truth of the alleged false pretences, that the pre* 
lees were false ; and without such averment the Court can* 
( intend that they were false, by reason that it is alleged 
It the defendant did falsely pretend, &c And he referred 
t Hawk. c. 25. s. 60. to Long^t case (a), Xex v. M^Ore* 
f (fr) and 2 Hale^ P. C. 193. to shew generally, that an in- 
teient ought to be certain to every intent, without any in* 
idment ; and that the want of any material allegation cannot 
MppKed by implication ; neither is a defective indictment 
bd by verdict. And he said that the omission of the aver* 
nt negativing the truth of the pretences could not be sup* 
eni by the words that ^< he AiAfaUtljf pretend ;" because the 
r did not attach any peculiar or technical force to the word [ 382 } 
Hrfy, so as to make the use of it in itself equivalent to a po- 
Te averment of the falsehood of the thing, in repect of which 
B predicated. And, therefore, in Rex\. Aifej/{d)^ it was 
iden not to be necessary to allege that Ikefabdy pretended ; 
Seh could not have been, if the moriifabety were technically 
itriptive of the fhhehood of the pretence. There is not 
y instance of an indictment, such as this, having been up- 
M; and if it may be in this instance, why may not an 
Rctment for perjury be good, without averring that the 
ttters are false ? The two crimes are in their nature nearly 
led, fhlsity being the essence of both ; and according to 
a, it would be sufficient in perjury merely to allege that 
» defendant falsely swore, setting out the matters, and so 
Delude that he did commit perjury. And yet, not only 
there not any precedent of such an indictment, bat 
I Hatute (b) fbr rendering prosecutions for perjury more 
ly and effectual, expressly reeognieee the necessity of such 
llctments containing ^ the proper averments to Adsify the 
lifers wherein the perjm7 la attsgned/' 
ttri$y coBtrA, maintained^ Aat there wis not my difc re nce 

s) t Hale*f P. C. 1 SS. S. C. Cro. JUis. 400. (*) 3 Bos. & FuU. 107. 
ts) % YMif 90k (*) tS 0,t. €. 11. 
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1814. in*8ubstance between an allegation that he did falsely pretei ^ 

and an allegation that be did pi^etend, whereas in truth and /g 

^mgaitut fact such pretence was false. Either mode was sufficient (q 
FkRRorr. shew to the Court the falsity of the matter, and apprize ^ le 
defendant of the offence charged against him; which is ^]] 
that is required. As to the falsity, its being laid falsely is as 
I •'83 ] direct a mode of negativing the truth, as if it had been spe- 
cially negatived ; and according to Rex v. Airey it is not ne- 
cessary to do both. In Carpenter v. Tarrant (a) Lord Hawd' 
wicke^ speaking of the necessity of averring the falsity in an 
action of slander, said that he took it, that the words being laid 
to be spoken^&d et malitiosiy was an averment that the words 
were false; for if they were spoken falsely, the words could not 
be true ; and if they were true, it lay upon the defendant to 
shew that in mitigation of damages. So here, if he falselj 
pretended, the pretences could not be true ; and if they were 
true, according to Liord Kenyon^ in Rex v. Young {]b\ it vras 
competent to the defendant to have proved it in his defence. 
Then as to the notice which this indictment afforded to the de- 
fendant of the charge imputed to him, the pretences are all Bet 
forth in particular, and so it is not like Rex v. Mason^ (c) and 
the whole of them isjiegatived by the allegation that he falselj 
pretended ; and the defendant had this advantage from the i^^ 
dictment's not separately negativing the several pretencesi b^t 
only in the general, that unless the whole had been proved ^^ 
be false, he would have been entitled to an acquittal ; whereat >f 
they had been separately negatived, he might have been con vicC^^ 
upon proof of the falsity under any one averment, though und^' 
all the others he might have been able to prove that they w^^^ 
true* And supposing the prosecutor had negatived separate ^? 
the truth of the pretences one by one, which he might hf" "^^^ 
done, though one only out of the whole was false, and still 
r 334 1 indictment would have been good ; that would only have b^< 
doing the same, thing in a more circuitous way which the p 
secutor has now done in a more compendious one, and still C V^^ 
indictment would have afforded no more notice of the 
to the defendant than it has now done. Also as to slat. 
O. 2. c. 24., upon which this indictment is framed, the r«^ '^ 
is, that the indictment must bring the fact within the ex] 
prohibition of the statute, otherwise it will be insufficient 




(c) Cas. temp. Hardw. 140. (») S T. R. lOf. (c) S T. R. MT«» 
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words of the statute are, that ^' all persons who knowingly and 
designedly bj/ false preiencesj &c. shall obtain money, &c," with 
intent to cheat anj person^ &c. shall be deemed offenders, &c. 
And this indictment brings the fact within the express prohibit 
tion and very letter of the statute, for it alleges that he did falsely 
pretend, and by means of such false pretences did obtain money, 
&c. with intent to cheat, &c. And no analogy can be drawn in 
this respect from the practice upon indictments for perjury; 
because that offence is not the same in its nature, and there fs 
also a difference in the mode both of charging and proving it. 
Perjury is a false affirmation upon oath, .this a false affirma- 
tion only; in perjury, every assignment is in the nature of a 
fresh count, and is distinct from the rest, and does not require 
the whole to sustain it ; in this offence, the whole which consti* 
totes the entire pretence must be alleged; there the crime 
nuat be proved by two witnesses, here it need not. There* 
Aire the statute which relates to perjury, and the proper aver* 
nients required in that case, cannot be supposed to apply to 
this ; and if it could, it has not said that such an averment as 
this is not a proper averment. 

JKnomlys^ in reply, denied that in. all cases it was sufficient, 
in order to bring the fact within the prohibition of a penal sta- 
tute, if the indictment puirsued the very letter of the statute ; 
and said that Rex v. Mason proved that it was otherwise in 
this very case. And he was proceeding, but was stopped by 
the Court. 

liord Ellenborough, C. J. I think we need not trouble 
you ferther. Every indictment ought to be so framed as to 
convey to the party charged a certain knowledge of the crime 
imputed to him. The legislature have so held, and have re* 
corded their opinion to that effect in the case of perjury, in 
«tat. 83 Geo. 2. c. 11. (by which they relieved the party pro- 
secuting, from many of the forms theretofore incumbering the 
prosecution of that charge,) when they enacted that it should 
^ sufficient to set forth the substance of the offence charged, 
together with the proper averments to falsify the matter 
therein the perjury is assigned. The legislature, when they 
'^ enacted, must have contemplated a form of prosecution in 
^hich the word falsely, as a prefatory allegation, was generally, 
^ Hot ^always used; and we must consider them as thinking 
^t Hot a sufficient allegation to falsify the matter, without the 
^^^^^P^ic avermeDtf. The legialatare, therefore, with reference 
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1814. to that species of prosecution, have declared their o| 
be, that such averoients should be found in every iof< 
or indictment for peijurj. I have listened with g^reat i 
to the arguments of the learned counsejl for the crowi 
confess I cannot see any distinction in this respect 

[ 386 ] ^^ indictment for perjury and one for false pretences. 
none is there in perjury than a false pretence or afl 
on oath? and in what does a fiilse pretence differ from 
but that it is not on oath generally, but only a false 
tion amounting to a pretence, unaccompanied with s 
The falsifying of the one and the other, as it shou! 
ought to be governed by the same rules. When 
therefore, is called on to answer for obtaining moA 
false pretence, it is but reasonable that he should 1 
same notice as in perjiiry, by proper averments of ih 
is intended to be relied on against him. To state in< 
whole of the folse pretence is to state a matter genera 
bined 4if some truth as well as falsehood. It hardly w 
peas duit it is unaccompanied with some truth. Sup 
offence, instead of being comprised within five or six < 
matters of pretence, as here, had branched out into ti 
thirty, of which some might be- true, |ind used only af 
hide of the fidsity, are we to understand from this 
charge that it uidicaAes the whole to be false, and that the 
ant is to prepare to defend himself against the whole 
would be contrary to the plain sense of the proceedin| 
requires that the falsHbcation should be applied to the j 
lar thing to be &Uifiad,and not to the whole. And tbi 
fiienee also of maakifld demands, and in furtherance 
convenience it is part of the duty of those who adminii 
tice to require, tlmt the charge should be specific, in o 
gtire notice to the party of what he ii to oome prepared to 
and to prevent Us being distracted amidst the conftisi 
multtfarious and eompUcated transaction, parts of wh 

[ 387 1 MvneMit to be iaqpeacbed for falsehood. The legialati 
axpoanded their uaderstamiing of the matter in the 
perjary; «aid I am jdt a loss to discover why in reeaoa, 
4ioe, and ta mercy to (the |iarty,.tbe chaige in this CMf 
not fee aa dsstiaetiy aecertamBd by profier aranssMtsll 
saBoaUy drvw hh aAtentioa to it, as in At caae pt^\ 
it hasiiaan a sga ed , ithat fperbafM every om laf tlMse 
«my4beAdse: Jbetttecide^askjhas Iwen ilerived Apt 



V 



IN THE FiFTT-i^oiTATH Yearof GBORGE IIT. 3S7 

of a mixed nature, where part is trve and part false, has in- 1814. 
traduced a course of s^amting, by ^^ific aTerments^ all (bat jT^ 
wbich is meant to be relied on as false. The analogy to the ogaitM 
crime of perjury is so strict, and justice also suggests the same, '****®^« 
that I think it should be specifically announced to the party 
by distinct averments what the precise charge is. It has 
always been done upon indictments for obtaining money by 
ftlse pretences, and whenever a more general form of indict* 
meot has come under consideration it has not met with coun- 
tenance : but the Court, as in Rex y. MasoHj have reprobated 
it If it were good, every man might be brought into Court 
Without any possibility of knowing how to defend himself, 
Therefore, ibr convenience sake, and for the manifestation ef 
the crime imposed, I think that which the legislature have au» 
tboritatively announced to be necessary in the case of perjury, 
tttist ako be done in this case; and, therefore, that this judg- 
netit must be reversed. 

X^E Blanc, J. On this writ of error the question arises 
f^Hc^ii the indictment ; and the question isi whether on the face 
^ ^his indictment, it is a saflBcient compliance with the terms 
of -^he act of parliament, and the known rulea of law, for [ 388 ] 
^ke indictment to allege *' that the defendant did fakelj pre- 
^t^^aad, &c^ by meane of which said several false {Mretences t4ie 
^fendant did obtain divers promissory notes, &c.," without 
>^legiog that each particular thing which goes to make up the 
Mee pretence, or such of the things as are meant to be insisted 
^>^>are Iklse. That is the singte question on this indictment. 
I*^ the first place it is necessary to look to the words of 4be 
^tet. 90 Oeo. 2. c. S4« : they are ^^ that all persons who know- 
^t^gly and designedly, by false pretence or pretences, shaUtib- 
^n fi<of]i any person monej', &c. with intent to cheat or de- 
^^vd any person of the same, &c. shall be deemed ofiendevs, 
^^•" l%e argument has been, that if the indictment pursues 
^he words 'of the act of parliameat, that is enough lo shew it an 
^^liee within the act. But that rule will not hold universally; 
^'^eaifese it is hot always aiough that the indictment follows llie 
^'"^^I'l^ of the «ct. If it were aufficient lo follow the words ef 
^^ B€ij it might be nrgued, as in the case of Rex r. Moiony that 
^ ^^Bege met^ly that Che party did obtain money by false |ire- 
^^ces trithotit bating of what 4faoie pretences eonsislad, would 
^ ftulBciMt. but in that one the Court keid, that such a fenn 
^f i^lkgatlra 1VV8 insufficiMt ; and flwt the indictmeiit muBt'OOt 
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1814. only state that the money was obtained by false pretences, but 

must £o on further to shew, what those pretences are. The 

agmntt question then here is, whether it be a sufficient compliance 

Perrott. ^ith the act of parliament and the known rules of law to state 
that the defendant did falsely pretend, (setting out the Mse 
pretences,) without going on further to aver that those pre* 
tences were false. The argument is, that alleging that the de- 

[389] fendant did falsely pretend, &c. generally, and in a lump, 
equivalent to an averment that each of those pretences 
false. But a number of pretences may consist of some facCA 
which are true and some false; and it is a necessary rule in 
framing indictments that not only the offence should be tml 
described, but that it should be described in such a manners 
to give the party indicted notice of the charge. Therefor* 
when a party is charged with obtaining money under false pi 
fences, the indictment ought to state in what particular toe- 
. pretences are false. Here it is charged in the first coun 
^^ that the defendant did falsely pretend that he could obtain 
protection by favour from the lords of the admiralty by 
the clerks, as he bad an uncle a lord, and that it would be ik 
great expense." Now that is a pretence consisting of se 
facts, part of which may be true and part false. It may 
true that he had an uncle a lord of the admiralty, and if he 
it does not follow that the rest may not be true; therefore 
indictment should have charged what part was false. It is 
fectly true that the indictment might negative, one by o 
every one of the false pretences, and that that would not vitiati^ 
though some were true. But the Court will not siippoii^ 
that that will be done if it be in the knowledge of the pr^tecik:!^ 
tor that 86me of them are true. Therefore it shall be 
in the indictment, which are true and which false, in order 
apprize the defendant of the particular branch of the thmrp^ 
meant to be insisted on. I cannot see why the same riUeitf 
which have been observed so long, and recognized by the 
gislature as necessary in the crime of perjury, should not 

[ 390 J adopted in this case. In perjury it is not enough io oae 

word falsely, without going on by averment to negative thar - 
which is fiilse. A person has deposed on oath to a fariely or ^ 
things : in order to assign perjury it mast be shewn what pafP* 
is charged asfidsa. Although it is competent for the^partjtf 
to allege that the whole is false, yet the law will not jf 
that he will do that ; and therefore it is neceoary to 
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wbich 18 falBef that the party indicted may be apprized of it. 1814. 
If this argumeDt required any additional strength it would de- *^t-« 
•rive it from the constant course of precedents, as- well on this Jl^^S^ 
statute as on the statqte of perjury. This, as far as I am aware, p?^9TT* 
is the first indictment of this sort, and, as it appears to me, is 
erroneous ; and therefore I think that this judgment must be 
reversed. 

BatlbTjJ. I entirely agree that judgment ought to be 
reyersed. I think the rule is, that the defendant ought to be 
apprized of the charge, and that this indictment does not ap- 
prijpe him* Upon an indictment for obtaining money under 
false pretences, the whole assertion which induces the party 
to part with bis money must be stated, part of which may be 
true Mi p^rt felse : if falsehood be ari ingredient contributing 
to the pbtftinipg the money, that will be sufficient. Here it is 
iSQntoDded that the word falsely imports that falsehood penradeti 
t|ie wbol0 aUejpition. If I were satisfied that that proposition 
were correct I might then be of a difierent opinion ; but the 
&fni pf indictment for perjury satisfies me to the contrary, be- 
caw it states that the defendant falsely swore upon the whole 
VMttt^, apd yet that does not amount to negativing the truth of 
tkewlio]^, but the indictment goes on by averment to nega- r 39} j 
tive 9Bcli particular. That shews that the general allegation 
^y the word wisely does not necessarily pervade the whole. If 
^t 4pf9 pot, then it is a duty owing to the defendant to point out' 
in whfit particular it is meant to rely en the falsehood, other- 
Wjie be pimnot be apprized of it. It is very true, that on this 
xodiirtmeBt the false pretences only consist of five or six pro- 
P9Ntio99 ; but It would be the saipe thing jf it consisted of 
^Pv^nty times the number. The analogy to the case of perjury 
>.9 SQ strong as to afford a safe rule. I cannot see any material 
^iitinction between the cases. Upon th^s short ground, then, 
^•t the word falsely does not import that the whole of the alle* 
S^tion ii untrue, I am of opinion that in this case it should 
'^^ve been pointed out what is untrue. 

Dampieb, J. This indictment states that the defendant 

*^I<ely pretended, &c., by means of which false pretences he 

^t^ned divert promissory noted and money, &c. I was at 

^Vfetstrnck with the argument that the allegation that he falsely 

P'^tended negatived the whole, and was in effect the same as 

'^the iDdictment had gone on to negative every part. .And if 

^^h had been its effect, then the language o[ Lawrence, J. in . 

Vol. XL T 
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1814. Rexs.Airetf would have applied. But on consideration 
— - the precedents in cases of perjury, I think that is not its eflR^^e* 
'^ag^tut ^bere is a close analogy between this and the case of perjury - 
Fbrrott. in both falsity forms the main ingredient, but need not pervade 
the whole ; in both therefore it is necessary to point out what 
is false. The 23 G.2. c. 11., which mentions that there moeC 
be proper averments, shews that the single word *^ falsely 
[ S9S 3 prefixed to the oath in the case of perjury, and so in this 

to the false pretence, is not an apt averment to negative tb^ 
truth of the whole. Upon every indictment for perjury wbieb 
I have ever seen it has always been alleged that the defendaix^ 
falsely swore, &c. ; and when the proper averments come to \p^ 
made, it is not necessary to negative the whole, but only soaBi 
parts as the party can falsify, admitting the truth of the res^ l 
therefore that shews that the word falsely in the preceding 
part of the indictment does not import that the whole is falao; 
for if it did, the effect of the word falsely, pervading thewhol^ 
would not be taken off by the subsequent averments as 't.e 
part, so as to leave the rest true ; and if that were so, all soeli 
averments upon indictments for perjury would be superfliioia0» 
and it would be enough to allege that be falsely deposed to tbc 
whole matter. But it may be necessary to set forth the mha^ 
matter^ though some of the circumstances have a real eiitft' 
ence, in order to make the rest intelligible ; the word fidsety* 
* therefore, does not import that every thing which is cooipr^ 
.bended under it is false ; and therefore it appears that tb^ 
averment in perjury is necessary to shew what is frlse. So 
in this case for the same reason it is necessary to point ont bf 
Averment what it is that the prosecutor charges as the flJ^ 
pretence, and what the defendant ought to come prepared to 
defend. And because this indictment contains no siieb 
jnent| I think it is ill. 

Judgment revi 
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iiLLisKiRK^ and Susannah his Wife^ against ^edneii^y, 

Pluckwell. ^^- «"*• 

8UMPSIT by husband and wife on a promissory note, Husband and 

dated Slst Aug. 1818. made by the defendant to the ^'^® °^7 ?^® 

on a Droints* 

thereby the defendant, three months after date, promised gory note 
to her, by the name and description of Mrs. Susannah ™*4^^.***® 
tkirkf or order, the sum of 10/., and three months after, coTerture. 
ke sum of 10/., for value received by the defendant ; 
by, and by force of the statute, the defendant became 
to pay the plaintiffs the said sum of money contained in 
id note, according to the tenor and effect of the said 
and being so liable, &c. : with the money counts. Plea, 
il issue. 

the trial beford Lord EUenhorough^ C. J. at the Middle* 
tings after last term, the note having been produced and 
1, it was objected, that as the note appeared to have 
^ven to the wife during coverture, and did not state on 
» of it that it was on account of any meritorious consi- 
nn moving to her, the husband alone ought to sue. In 
r, the case of Prat v. Taylor {a) was cited ; and a ver* 
u found for the plaintiffs on the first count in the decla- 
I and for the defendant on the other counts, with liberty 
defendant to move to enter a nonsuit upon this objec- 
A rule was accordingly obtained on a former day in this 
ind Bidgoody. Way (b) was mentioned; and now, upon 
le being called on, the Court desired to hear the coun- [ 394 ] 
lupport of it. 

fing accordingly referred more particularly to Bidgood 
y, which he said was an express decision upon error, 
le wife could not be joined, because a contract could not 
ie with a feme covert, and that a promise either express 
Aied did not give her any interest, but the whole re- 
to the husband ; and if it should be said that there it 
t appear that the lands, out of which the contract wds 
d, were the wife's lands, in like manner it may be said 
liat it does not appear that the note was given for any 

(«)Cro. Sliz.«l. (»)SB].B. mo. 

TS 
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181 4. meritoriouB services or consideration moving to tb 

which, if it had appeared, might perhaps have made f 

agaimti ence. Therefore in Rose v. Bowler (a), Heath, J. lai 
PiucxwpLL. |]|Q f^]^^ I]i2l where the wife is the meritorious cau94 
tion, there she may join with the husband, but not oti 
as was evident, he said, from the authorities of ^&6o< 
Jield (b)j and VTeller v. Baker (c). So, in Brashford ^ 
ingham (c/), assumpsit was held to lie by husband a 
upon a promise to the wife in consideration that she 
qure a wound, but there it alleged in fact that she ci 
and on the ground that it was upon a performance to I 
)>y the person of the wife, it was resolved that she ' 
cause of the action, and so the action brought in bol 
names was well enough. And the s^me distinction wi 
[ 395 3 and admitted in Fountain v. Smith (e), PTeller y. Ba 
^XkA Holmes v. Wood (b). So that those cuses gp no 
than to shew that where the action is brought for the 
pt services of the wife qnly, she may join. But here i 
^e^tf pimply on the note's having been made to the fi 
^ere is not any apparent consideration ; she muat ther< 
taken to have received it merely as the servant of the l 
And so in Howell v. Maine (c), where a bond was give 
wife during the coverture, the husband sued alone^ am 
murrer it was adjudgipd well. 

Lord ELiiBNSOBCUOi^, C. J. If it had been necc 
atate a consideir^tioD thei'e might have been weight in 
gmpent ; but here, is not the wife the meritorious caus* 
94Stion ? She is the donee of th,e promissory note, and 
quired through her, a,pd the note is a thing Mfhich of i 
p^rts a consideration. And in Coke Littleton^ ISO. q 
Roll. Abr. Baron and Feme^ H. pL 6 4* 7., mentione 
brother Dumpier^ a difference is, taken betwei^n a thisj 
ipot merely a chose in action, and one that is, and, ther 
tllJ9 case of a bopd macje to thie wife, if the wife dieth, 
band shall not ^ve it without taking administration, 
that is m^rely in action. So here the note is made to t 
and it imports egnsidecation, unless the contraiy bf^ 
aitfl therefore it s^n^ to fall, within those authorities. 



(«) m» M. 1 14. W Cro, J»c. M4. (e) %W^ 4 

(iQ Gro. Jac. 11. tOS. (e) 8 Sid. 18S. («) % Wib. 4 

{k) Cited ia W^ Yf ^^f ibid. (^ 3 %^. 4( 

1 
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BxYhzYj J. Does not a promissorj note import primt 1814. 
Ssens 8 coiisideration for the promise to pay* according to the — -« 
.onoi*, that is, to Ae wife ?— and what is there to shew that the ^^^I^S^^ 
ir ife is not the meritorious cause of action ? it was incumbent Plc^i^wi^ll. 
>iithe defendant to shew the contrary; the note might have *r396l 
been given for a debt due to her dum sola. The case of Holmes 
r* Wood was a case where it was necessary to allege an ade- 
quate consideration : but here it is not necessary to allege a 
consideration dehors the instrument, because it imports a coh- 
•ideration of it^lf. 

Dampier, J. The same argument which has been used to- 
day, would also be an answer to the authorities of Co. LiU* 
and 1 Roll. Abr. upon the case of the obligation to the wife. 
The husband might certainly liave sued alone, according to 
ffowell V. MainCf which was the case of a bond to the wife 
dnrani coverture, and not devant^ as in some editions (a)> but 
ii follows from the above authorities, that he may also join the 
irife. There must be some little inaccuracy in the case of 
Bidgood V. Way in one part ; because the Court say that no 
arooiise to a married woiAaH^ either express or implied, ghrev 
tty interest ; and yet they afterwards admit upon the casei, 
Imt where a promise is so expressly statefd, the husband may 
••ent to give the vtife an interest in the contract, and join her 
B tbe action. In Day v. Pargrate (6), which was argued by* [ 397 ] 
Roybr on one side, and Denisonon the other, according to my 
ttte, £iCf, C J. said, that where a hovid is given to the wife 
liiriog coverture, no action will lie for it by the wife solely. 
Nit they may have' a joint action during their lives ; or the 

C«) See 5Mv^'« N. P. US. n. 

(a) Mr. Fm^a note of this case, under the title Day v. PadtomCf 7V£ir. 
is & 14 Gee. 9. is as follows: PtaintiflTas administrator to his wife broog^ht 
Mil npon a bond given to her during the coverture ; and on demurrer to 
ihi^dedaratiOB, it was objected ' the aetionsboald have been brought by 
die hosband in his own right, and not as admhustrator, because the wife 
■ster had any sole right of action in her. 3 Lev. 403. S Mod. 8 1 7. Salk. 
H4. 4 Mod. 156. 

On the other side it was argued, that the right to the bond would have 
9imm io the >rlf^, if -she had oiitlited ' her hu^lted. , Br^. Bat*. « I^e; 
^l And tlf^h the bond might 'hk?e been sued bj thVhusbkiid ' aloiie in 
^ wib*s lifetime, jet after her death he must sue as administrator, as in 
'^^'Viwiil dm 1 Ro. Ab. 345. H. pk 6, 7. Co. Lit. 120.- a. 351. And 
^^^ these reasons the plaintilT had^jttd^tii! 
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Philliskirk 

against 

Pluck WELL. 



husband may bring such action during the coverture in his 
name ; yet if be does not, it survives to the wife. There t& 
action was by the husband, as administrator, on an obligate 
to the wife during coverture, and it was resolved that it wa 
well brought, for it would have survived to her. 



Per Curiam^ 



Rule discharged. 



Bayley was to have argued against the rule. 



Feb. 9th. 



Busk and Another against Davis and Another. 



^*'ol?f*o' np^^OVER for flax. At the trial before Lord ^flbifc>-^ 

■ ^*? J^ fougkf C. J., at the London sittings after last term, i"^ 

appeared that the plaintifis, in September 181S, having abor^' 

18 tons of Riga flax then lying in mats (and entered as mat8>^ 

at the defendants* wharf, sold a part of it, through the inter-*--^ 

,- ^ . - vention of a broker, to one Bromer. The sold note was i 

wn&rT ftt so 

much' per ton the following terms :— Sold on account of Busk and Co. 10 ton 

to be paid for of Riga flax, marked P. D. R., at Davii'a wharf, sound and 

cc'saccep"." » merchantable quality " ear" the Vrow Maricj at 118/. pe^'^ 

at three ton, the amount to be paid by the buyer's acceptance at thiet^^ 



out of 18 
tons of flax, 
then lyiDff in 
mats at oe- 
fendants* 

[598] 



EDCe 



months and ----- r .^ ^ i - 

™^^ the ' months from to-day, allowing six months, and fourteen 
Tendee an discount. Tare and draft as customary. 

dlfcXts ^^»^ 2Sd Sept. 1812. 

(the wharf- A few days afterwards the plaintifls gave Bromer the fol- 

ingers) to de- lowing written order on the defendants, which was 

to vendee or diately sent by Bromer to the defendants, and entered in their"^ 

order, which books : 
defendants 

entered in their books, but the quantity to be delivered was to be ascertained by th< 
wharfinger's weighing it, (the inata being of unequal quantities, so that a fraction of r 
mat might be required), and an allowance for tare and draft was to be made byt^ 
weight: Held that the sale was not complete to pan the property, those acts aothar^' 
been done by the wharfing^ers, nor any delivery made i and toat plaintifl^ npoa 
insoWency of the vendee^ might countermaod the delivery. 
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Msrs, Davis and Co. 1814. 

^deliver to |Mr. D. Bromer or order ten tons JRiga 



flax «fx'' Vrow Maria. 

Busk and Co. ^^^'•* 
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usual to allow fourteen days for delivery^ during wbicb 
> sellers are liable for warehouse rent, and the pur- 
ifterwards. On the 17th of October (after the fourteen 
1 expired) Bromer stopped payment, and the flax re- 
: at Davis*s wharf in the same state as at the time of 
I plaintiffs gave an order, countermanding the delivery. 
ax is usually imported in mats, varying in quantity 

5 or 6^ cwL The quantity is ascertained by being 

by the wharfinger (a). The sale of 10 tons may f 399 1 
the flax mats to be broken, and tare and draft must be 

1 before the bill of parcels can be made out. The tare 
red bj the weight, for the weight of mat and ropes ; 
pon mats under 3 cwLj and SOlbs. upon mats of 3 ewL 
r. Draft is 2 lbs. per mat. The plaintiffs had not 

any return of the weight from the wharfingers. 
Iiese circumstances his Lordship was of opinion that as 
lor process of weighing was to be performed by the 
sfore the delivery could take place, the transfer of 
erty to the buyer was not complete, that process not 
een performed ; and thereupon a verdict was found 
ilaintiffs. 

obtained a rule nisi for a new trial, and relied on Har* 
inderson (a), Whiiehouse v. Frost (6), and Jackson v. 

tt and Brougham shewed cause, and contended that 
viras not so complete as to vest the property in Bromer ^ 
lude the plaintiffs from countermanding the order for 
This was a sale of a certain quantity of flax, the de* 
which was to be ascertained by weight, which weigh- 

n the rule nUi was moved, Le Biane^ J. inquired who was to be 
»8e of the weighing, and said it might be material to ascertain 
!>at upon shewing cause it did not appear that that fkct had been, 
seems to ha?e been considered that the wharfingers were at least 
of both parties* 
ampb. N. P. C. 24S. (*) IS Bast^ 614* («) 4 Taunt. ^U 
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1814. ing was to be done by the wharfingers as agents for the sellerB. 
"j^ — alid until that wfts done, it remained in fieri what portioti ol 
agmntt the whole bulk was to be delivered, in' order to satisfy thi 
Davis. quantity sold. Therefore, though the price and quantity wen 
certain, yet the precise thing to be delivered was uncertain 
and what remained to be done for ascertaining it was neces 
[^ 400 J sarily to precede the delivery ; and so this case is governed b; 
Wallace v. Breeds (a) and Hanson v. Meyer (b). ItL the former 
it was stated to be usual, after sale, for the cooper of the sellei 
to search the casks of oil, and for the broker of both parties U 
examine them with a view to certain allowances, and then tbi 
^asks were filled up by the seller : in the latter, there was m 
doubt as to what was to be delivered, for it was a sale of all 
the starch, but the weighing was necessary to the ascertain- 
ment of the price ; and in both it was adjudged that these aeti 
which were to precede the delivery were essential to compkti 
the transfer, and that the property was not divested out of ths 
vendcM by the mere sale and order on the wharfingers to de« 
live^, but that the vendors might, upon the insolvency of tlM 
vendees, countermand the delivery. And in this case, if, aftei 
the sale, a fire had consumed the flax upon the defendants' 
wharf, according to Rttgg v. Mineii (^), the loss would no4 
have fallen upon the vendee. As to Whitehouse v* Frosty there 
are the same circumstances of difierence between the present 
and that case, that Lord EUenboroughy C. J. pointed out be- 
tween Wallace v. Breeds (d) and that case ; and his lordship 
added that the courts frequently laid hold of such circumstances 
to retain the property in fiivour of the unpaid seller. And il 
those two cases should be thought inconsistent with each other, 
it may be observed that Wallace v. Breeds is later, and was 
decided upon consideration of the former case. In Harwusn 
V, Anderson there coold be no doubt that the transfer was coia* 
[ 401 3 plete, because no we^hing was necessary to the delivery, nor 
was any allowance to be made, neither was there any onoar- 
tainty as to the precise thing to be delivered, bot the delivery 
was symbolically executed as much as if the goods had been 
delivered into the party's own hands. 
Park and 7(01%, contri, admitted the rule to this extent, 

(«) IS East, 5St. (») 6 Bist, 614. 

(c) II la^ eie. Seealio Avary v. FurmU^ % Campb. N. P. C. n/9. 

(i) lS£aft,SSA» 
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that if toy tbing remaioed to be done between vendor mai 1814b' 
sendee in order to eomplete the iak^ the contract was atill 
open : but they denied that such was the case here. And they 
rested tfieir argument mainly on Wkitehouse v. Frosij andthe l>«^^ 
lang^nage of 2> Blanc^ J. in that case (a), ^ that the objection 
only applies where something remains to be done as between 
tlie buyer and seUer, or for the purpose of ascertaining either 
tlie quantity or price.^ Now here both price and quantity, as 
it 18 admitted, were ascertained by the contract ; and nothing 
remained to be done as between the buyer and seller, although 
Uie wharfingers, before they could finally execute the order 
for delivery, were to ascertain it by weighing. Therefore^ 
a^itt in the words ofLe Blane^ J. in the same case, '^thoagk 
something remained to be done as between the vendee and ther 
persons who retained the custody of the flax, before the vendee 
coaM be pnt into separate possession of the part sold, yet a» 
(between him and his vendors nothing remained to perfect the 
^ofe/* The weighing was not an ingredient in the contract, 
but was rather like the weighing in Hammond v. Anderson (by 
^^ the satisfaction of the buyer ; whereas the case has beea 
^rS^EKed as if it were a sale not of an ascertained quantity, but 
^^ an unascertained number of mats to be ascertained by f40SJ 
Weighing. And Jackson v. Anderson (a)^ as well as WkU^ 
^^^ngse V. Frosty shews that an order for the transfer of part of 
^^ integral quantity will vest the property in that part, though 
'^ be intermixed with and not separated from the whole. The 
^^'^ne ot. Hanson v. Meyer might have applied if the price her» 
'^^^ been made to depend upon the weighing ; and so perhaps 
'■^'Sht Wallace v. Breeds if the order for delivery there hadl 
'^^en entered in the wharfingers^ books, but at the time of the 
^^mtemiand nothing had been done upon the order. 

Xjord Ellen BOROUGH, C. J. The question in this case is 
^bether the property has been so ascertained as to be coo* 
^'dered in law as effectually delivered, the order to delivee 
:^^^ing been given to the wharfingers, and entered in theiv 
^^<H>ks. That would not of itself be sufficient unless the iaa 
^^fe in a ddiverable state, and if fiirther acts were necessasji 
^^ be done by the seller to make it so. Here it appears that 
^^^^^er acts were necessary; Ibr the flaoc was to be weigkei^ 
^^d Ae portion of file entire bulk to be deKvered was lobe 

<s) 19 IssI, III. (^ I K. R» es. (•) 4 Teiai S4» .< 
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I814* ascertained, and if the weight of any number of unbroken ma 
T was insufficient to satisfy the quantity agreed upon, it woul 

mtntt have been necessary to break open some mats in order to mal 
^^^^ up that quantity. Therefore it was impossible for the pu 
chaser to say that any precise number of mats exclusively b 
longed to him* If the weight did not divide itself in an int 
gral manner, it would be necessary to break up and take sod 
[ 403 ] fraction of another mat Every component part therefore w 
uncertain : it was uncertain how many gross mats there wool 
be, or what fraction of a broken mat ; for, as it has been 8Q| 
geated, any certain number of mats might fall short of the ei 
tire precise quantity of ten tons. That is only one circus 
stance to shew that there was some uncertainty at the time < 
the contract, which was to be reduced to certainty by som 
thing to be done afterwards, that is, by weighing, in order i 
ascertain the entire quantity. If then some further acts wei 
to be done in order to regulate the identity, and (if I may ui 
such a phrase) the individuality of the thing to be delivered, 
cannot saj that it was in a state fit for immediate delivery, ao 
that the order to deliver entered in the wharfingers' booi 
operated as a complete delivery. I think this case falls with! 
the authority of Wallace v. Breeds^ and that the delivery wi 
incomplete at the time of the countermand. 

Le Blanc, J. The question is between the vendor an 
vendee. The difficulty arises from not keeping that correct! 
in view. The question is, whether every thing has been doc 
as between them to complete the delivery ; if not, the vendc 
had a right to countermand the delivery. The contract wi 
for a specific quantity ; the price wm ascertained ; the ordi 
for delivery had been sent to the wharfingers, and they had a« 
cepted and entered it in their books; and 14 days were allowe 
for the delivery, from which time the goods were to lie at tl 
wharf at the charge of the vendee. But another thing was n^ 
cessary to make this symbolical delivery equivalent to an actii 
delivery. It was to be ascertained what particular goods tl 
C ^^ J vendee was to have. Now that is the point where this case 
defective. The vendor had a much larger quantity^ not Lyir 
together in one mass, but in several packages, which it was m 
cessary to divide before it could be ascertained what part Wfl 
his and what was to belong to the purchaser. Ten tons oi 
of the 18 were to be delivered ; and in order to do that it wi 
necessary to ascertain how many mats or packages constitute 
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ike precise quantity of 10 tons, or what aliqaot part of a mat 1814. 
or package ; which was to be done by the weighing, of the T~~ 
wbarfinger^who was the agent for this purpose of both parties. mjfmimti 
It was the same thing therefore as if the weighing had been to ^^^^ 
be performed by the vendor and vendee, or in their presence. 
Now that has not been done; and therefore the particular 
portion of the goods that was to belong to the vendee has not 
been ascertained as between them. This circumstance distin- 
guishes the case from Whitehouse v. Frosty which has been most 
pressed in argument. And in all the other cases where some- 
thing remained to be done to ascertain either the price or quan- 
tity, or thing to be delivered, a symbolical delivery has been 
holden not to supply the place of an actual delivery. Here 
something was to be done not to ascertain the price, or quan- 
tity, (though upon the quantity of mats and ropes would de- 
pend what was to be the allowance for tare and draft, but I 
lay that out of the question,) yet something was to be done to 
saeertain the individuality. In Whitehouse v. Frost the owner 
of a large quantity of oil in the mass sold a certain quantity of 
it to B., who contracted to sell the same to C specifically as an 
andivided quantity, and gave him an order upon the owner for 
the delivery, which order the owner accepted. The question [ 405 ] 
Ant arose was not between the owner and B., but between C. 
*i>d B,y who, as far as it was in his power, had done every act 
to coinplete the delivery, for he only pretended to sell an un- 
divided quantity. Therefore whatever might have been the 
^ae as between the owner and jB., the Court were of opinion 
that as between the snbrendee and B. the sale was complete, 
-^* having done all that could be done, as between them, to 
^^e the delivery effectual. Here it appears that all had not 
'^^eii done by both parties to ascertain what was to be deli- 
^^i*ed, and until that was done, the symbolical delivery left the 
^^'^visaction incomplete. 

^▲YLBY, J. I am of the same opinion. In the case of 
^^tleibuse v. Frost nothing remained to be done by theseller, 
^^4 on that ground the decision of that case was founded. 
;^^«re the vendor sold an undivided ]-4th part of the quantity. 
"^ ^^9 Court must have proceeded on the rule laid down in Rugg 
^* ^Jtimetij because that case had been recently decided^ and they 
^^ it then before them. There the party bought a number of 
^^^]is of turpentine, which were to be filled up by the vendor : 
^^^ were filled up except te% and the property of all those 
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[406] 



wlitch werd filled np was eonsidered ^ barirtg passed to til 
veaid^as r but as to Ifce aChers, that it remained hi the reaiat 
and the wbale hat iog been censamed by fire, that the tea eaiii 
coatanaed at the tender'if risk) but Hot the rest ; and the reaao 
was, that aa to those noihiag remained to be done on the pai 
of the vendor, bat as to- the ten casks something still j^raaiaw 
to be done* Here also it remained with the vendor to han 
the weight of the ten t»ns ascertained, and to say what specil 
mala were tor be delivered. The purchaser bad no tight i 
point ottt the specific mats ; the seHers only had that optioa 
Therefore as something still remained to be done by tbei pfaM 
tiffa who were the sellers, and they had an option and electie 
what mate they woold set a|Nirt, they had a right to considf 
the contrast aa still ineooqplete^ and to countermand the df 
livery. 

D'A'MPiBtt, J. Nothidg remaioiid to be done in order to as 
oertaia the prise or quantity, but it remained at the option c 
the sellers to ascertain what particular mats were to be Mi 
vered ; and tliat was to be ascertained by them by weighing 
which stood in the way of a complete delivery in fiict, and hio 
deted the symbcdical delivery firom being equivalent to aa ae 
%mi delivery And unless there has been something eqoifa 
tent to an> aiotoal delivery, the inclination of the Courts hi 
beei^ to hold the sale not complete. 

Rule disehargedi 



JM. lOtJb* 

An election of 
jtf. to a cor- 
aorate office 
in place of a 
supposed viP 
caa^ created 
by A., cannot 
ae referred to 
aaeiislingva- 
caacT created 
byC 

*[407] 



The King against Smith; 

TH& borough of WoUm Bastei consists of a mayor, twaal 
derman, and twelve capital burgesses, oat of whom til 
mayor and aldermen are cboseii) and the capital b u ige ss es ar 
eboMi by the mayor, , aldanaen, and capital burgesses* Al 
eorpoMie moe^Kbg held on tbe 12th of Febnmy 1BI% oa 
Sforifttymade a prsleaded resignation of the oflhier of ciqplli 
bai|;essy and Swnik was elected in his place, and swont' is 
^Stark^ at the time of thie resigoatiaii was an aldannm, hs^ 
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ing been elected and sworn in as such at a former meeting, and 1814. 
had thereby vacated his office of capital burgess ; and the num- • - 
ber of capital burgesses was complete at the time of the meeting agatntt 
on the ISth of February. Under these circumstances a rule Smith. 
wtisi was obtained for an information in nature of quo warranto 
si^ainst Smithy for exercising the office of capital burgess. 

J^dl^ Serjt and hayley^ shewed this for cause upon affidavit, 
that at the sfime meeting on the 12th o( February one Kibile^ 
whitej tben a capital burgess, was elected and sworn in an alder- 
unaiiy and thereby vacated his office of capital burgess, i^nd 
whilst such vacancy continued the defendant was elected and 
aw^om in a capital burgess : but the affidavit did not state that 
be was elected to fill up such vacancy, nor did it deny that h9 
was elected in the room of the vacancy supposed to be made 
by the pretended resignation of Starkey. And thereupon tbf y 
made this point, whether there being an actual vacancy at the 
time of the defendant's election and swearing in, hi9 titlfli 
should not be referred to that vacancy which did exist, so as to 
nialcehim a burgess cfe jt/re as well as de facto i althoujfb be 
^a.8 chosen upon a supposed vacancy which did not exist. And 
they contended that it should, though if it had appeared that 
U^i« was a corporate meeting for the exclusive purpose of filling 
Op the supposed vacancy of Starkey^ they adn^itted it would 
'^A^'we been difierent ; but here the meeting was altio for other 
P^ftypogesy and it was clear that they meant to elect the defend* 
^'^^j if there was a vacancy ; and^ therefore, it matters not by 
^Cioin that vacancy was created; and it is the duty gf aU cor- [408] 
P^>Ta(e bodies to provide forthwith that the ho^ is full. But 
The Cotfrt said that it was clear they elected Smith to fill up 
^^^ supposed vacancy of Starkey and no other , and that beipg 
^^^^ bis election could not be referred to the vacancy of Kibbk* 
^^-^^tte/ for it might have made a very material difference in the 
^^^ oice of the electors, if they bad been aware that they were 
*^?^j>plyin^ any other vacancy than tfee supposed vacancy of 
^^rkey. The same person who in their judgment QiigM be 

r to sneered him might not have been selected in place qf tl^ 

^^lier. It migbt be thpvght materiftl tp pre^^rve ^ proportion 

ftwaen cnrppratprs of different ^escripUpn? or ]|l9uenc^ if th^ 

^CppJnt^ bQdj> which would jp^ei 9^ coi^^t^tf^m of tb^ va« 

yerj iwprtwt in the choice of Uip a^qcew^ 

Per Curiam^ Rule absolute. 

4Ueil awl Gg^Nf IB JNipport of the role. 
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J^rUa9, Chamberlain^ Administrator of Ann Chamberlain^ 

deceased^ against Williamson, (a) 

Antdmini- A SSUMPSIT by the plaintiff as administrator, upon 
strator can- JljL breach of promise of marriage made to the intesta 
'^^li'^V*" laying the promise in the usual way; and the plaintiff aver"^ 
breach of pro- that the intestate, confiding in the said promise, &c. remaioe 
1^ 409 J 8oIe and unmarried until her death, and was ready, &e., 



ria^etotiie' ^^^'i^'UK^ ^^ requested the defendant, &C, yet the defendai^v-t 

intesute, did not when requested, or at any time, marry her, but refui^" 

where 00 spe- ed,&c. And there were several other counts varyine the pro - 

cial damaffe , • « 

is aUeged. mise : but the declaration did not allege any special damagc^^"! 

but concluded to the damage of the plaintiff as administratoi 

&c« Plea, non-assumpsit. 

At the trial before Baylty^ J., at the last assizes for 
county of Gloucester^ the promise was proved, and it fiirthe- 
appeared that the intestate kept a boarding-school, which, w ^ 
was agreed with the defendant, that she should relinquish a^ ^ 
Christinas 1812, in order to be married. In the preoedii 
November^ however, the defendant broke off all farther in 
tercourse, and soon afterwards the intestate^s health began 
decline, and she was compelled to quit her school, and died 
the following May. The learned Judge doubted whether 
action were maintainable : but assuming for the time that 
was, he directed the jury to consider of the damages as if tht 
action had been by the intestate herself for that whatever con« 
pensation in money she would have been entitled to, by 
much she would have died the richer. The jury found a ver-- ^ 
diet for the plaintiff, damages 9001. 

In Michaelmas term a rule nisi was obtained for mrraeCin^S 
the judgment, on the ground that this action was not maintain^ ^ 
able by the personal representative ; or for a new trial| on th^^ 
ground of a misdirection. And upon the first point tlie stmt:^ 
4 Ed. S. c. 7. de bonis asportatis in vitd testaiorisy and 31 Ed. 
e. 11., were cited, and also Com. Dig-y Administration, B. t 
^* that by the equity of these statutes an executor or adnunis-^ 
trator shall have every action for a wrong done to the 



(«} Cauie wai ihewn against the rale at Ssfjemiihf inn hefore this tsra. - 
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^^aie of his testator," Latch. 168* But this, it was said, is \^\4. 
not a wrong to the personal estate. And in Mordant y. Thorold "'""^ 
(tf > it was resolved that the administrator was not entitled to a agoin$t 
scire facias upon a judgment in dower obtained by his intestate, Williaiwoii. 
^rhere she died before the damages had been ascertained on a 
nrrit of inquiry, because the writ of inquiry being in the na- 
ture of a personal action for the damages, it dies with the per- 
son. And as to the misdirection, it was objected that the 
criterion of damages could not be the same as if the action had 
been by the intestate herself, by reason that she would have 
been entitled to damages for the loss of personal comfort, and 
advancement in life, and also for personal feelings; whereas 
the administrator could only be entitled in respect of the da- 
mage to or deterioration of her personal estate. 

JPeake (with Dauncey) now shewed cause, and in mainte- 
nance of the action he took this distinction, that the action 
was founded in contract, and wherever that is the case, the 
executor or administrator shall have it. Therefore in Com. 
Dig. Administration, B. IS., it is said ^^ he shall have cove- 
nant, upon a covenant made to his testator for a personal thing. 
So upon a contract made to the testator,'* and for this March^ 
pi* 28. is cited ; which case is as follows : ^^ Justice Jones said, 
and so it was agreed by the Court, in what case soever there is 
a contract made to the testator, or intestate, or any thing 
which ariseth by contract, there an action will lie for the exe- 
cutor or administrator." And even upon a promise made to 
the intestate ibr the bene6t of a stranger, it was adjudged in [ 411 ] 
Ba/Uldy. Collard(a) that the action would lie for the admi- 
nistrator. The rule, actio personalis moritur cum persondy 
holds with respect to actions founded upon a tort or trespass : 
nnd this was the rule on which the resolution passed in Mordant 
▼• Thoroldy for it was said ^' that the damages were due to the 
iDteetate only by way of satisfaction for an injury which is in 
pature of a trespass^ But here the damages were due to the 
intestate ex contractu^ and therefore this action may well 
<tand with the resolution in that case. And be said that there 
had been a case of this sort lately before K. B. of Ireland^ 
ni which the action had been held maintainable : but he men- 
^ODed neither name nor time. Upon the other point he 
maintained that the direction was correct, and enforced the 

{•) 1 Mk. t5t. 9. C. Carth. 18S. («) Aleya, 1. 
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1814. propriety of the learned Judge^s reasoning^ by puttiog this 
cafiOy Suppose the intestate had recovered damagesy and died 
immediately after their payment, — would not her personal 
WiLUAMMii. estate have been so much the better ? 

Jetvis and Abbott^ contr&, afler observing that this was an 
action of the first impression, denied that the rule of law was 
that an executor or administrator shall have such actions as 
founded on a contract with their testator. The right of the ez' 
ecutor or administrator depends not upon whether the action ii 
founded in contract, but upon whether there has been an injui 
to the personal estate of the testator. Therefore in Kingdor^m^ 
v. NoiUe (&), though the action was founded on a breach 
[ 412 ] covenant with the testetor, yet was the executor held not 
titled to have the action, because there was no damage to 
personal estate : but in Lucj/ v. Levington (a), where thei 
was a damage by reason of the breach pf covenant, the actio 
was held maintainable by the executor. And though in 
Bishop of Coventry and J^ichjield's case a quare imperil 
held to lie by the executor for a disturbance to the testator, ^t 
appears from the fullest report of that case (6) that that was ^ 
grant of the advowson for 21 years, which was a chattel int^r^s-tf; 
and so it was said that the stat. 4 Ed. 3. meant not only a tr^^^n- 
pass and carrying away the goods, but also when the'testatc^ffT 
loseth his chattel by a tortious interference. And therefor^ 
in ejeetione firmof upon an ouster of the testator (which is 
of the words of the statute) his executors may recover the 
and damages by the equity of the statute, so the disturbance ^^f 
his presentation diall be taken within the same equity, Ai^^^ 
therefore these cases shew that it is to the substance and 
the form of action that the Court loolps, in order to see if it 
maintainable by the executor ; and that what Joaet^ J. is 
ported to have said cannot be taken as an universal 
tion. It may then be admitled, that by an equitaUa 
struetioa of the statute the executor or ada[iiniatrator shall nor- 
have the same actions for any injury to the personal estate 
testator in his lifetime, whereby it is become less beneficial 
the executor, as the testator himself might have hady irbatiJi^ ^ 
theformoftheaetionmaylM(c). Now tbat the breaehnf Ui^"TJ' 
prenisf is net an injury of the above dMCf iplmi i« 9^ 

(k) I M. & 8. 355. («) 8 Lev. 86. 8. C. 1 Teotr. its. 

ik) 1 And. 841. 8. C. Savile 1 18. (c) 1 Ssuad. (Williams*s 

816. n. U to WkulUjf ▼• Lm9. • 
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first, from the consideration that the perrormance of it would 1814. 
not have augmented the personal estate of the intestate^ but ^ 
on the contrary would have divested her of it, and vef^ted it in against 
the defendant ; next, from the nature of the damages to be re- ^^'»lliams6n. 
covered, which are uncertain, not capable of being estimated 
precisely as a pecuniary loss^ nor, in this instance, by reference 
to any diminution of property ; for none such is alleged ; but 
the whole sounds in damages in respect of the personal loss 
and inconvenience to the intestate, and is in a degree what tlie 
law terms vindictive. And the statute Ed. 3. does not extend 
to an injury of this sort done to the testator ; in the same man- 
ner as it does not give any remedy to the executor or adminis- 
trator for assauft and battery, slander, deceit, false imprison- 
ment, and the like (a), which many times are greater personal • 
injuries than the present. And suppose the intestate, instead 
of dying, had become bankrupt, her assignees could not have 
maintained any action upon this promise ; and yet they are the 
Sflsigoees of the estate and effects of the bankrupt, and in general 
^ke all that an executor or administrator would take ; or if 
she had recovered damages, and before judgment had become 
lAiikriipt, such damages would not, according to Benson v. 
^'Umer (&), have been assignable by reason of their uncertainty; 
< ^nd Mordant v. Thorqld was determined upon the same rea- 
^n ; and Ex parte Charles (c) decided that damages such as 
tteae were not sufficient to found a commission of bankruptcy, 
^hich shews that they are not a debt. Marriage indeed is re- 
S^tded by the law as valuable, and the loss of it is a temporal 
1^88 to the party, for which an action will lie : but it is valuable 
only as it regards the person and not the personal estate; [414^ 
^pre especially as it concerns a woman for the reason before 
S^^QD. And the maxim, actio personalis moritur cum persond, 
Applies td all cases of personal wrongs, whether they arise ex 
^^^^^Uraciu or ex delicto ; because, as to the personal estate, the 
^Xecator represents the person of his testator, but not as to 
^ia personal wrongs. It is true, a case might be put, in which 
^«iin action would be maintainable ; as, if the intestate had 
^^tually suffered some pecuniary loss, or been damnified in her 
l^^operty by reason of this breach of contract : but all that is 
'^^tter of special damage, and should have been stated as such;^ 
^** otherwise the Court cannot intend it. And so in slander,/ 

V^- («) Sir W. Jones 174. (ft) /Wrf. 215. (c) 14 East. 1 9\ 
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1^14. If here the words are not actionable in themselves, yet if spc 

""""" damage be alleged, the action ivill lie, but otherwise i 

offditut which may serve as an illustration. Upon the other points 

Williamson, jij not add any thing material to the objection as it was 

sented upon moving for the rule. 

Lord Ellenborough, C. J. said it was a case of noi 
and importance in its principle, and thiat it had been iogenio 
argued ; the not finding any precedent for such an action n 
it very fit (hat the Court should pause, in order to look ink 
cases. And Le Blanc^ J. said that they could not but reco 
that though the damages in actions of this sort were g 
strictly as a compensation, yet they were almost always 
sidered by the jury somewhat in pcenam. 

Cur, ado. vu 
Lord Ellenborouoh, C. J. on this day delivered 
judgment of the Court in substance as follows: — 
[ 415 ] 'I'hiB was a motion in arrest of judgment in an action bro' 
by the plaintiff, as administrator, for a breach of promic 
marriage made to the intestate by the defendant. The deel 
tioB did not contain any allegation of special damage ; am 
question was, whether the action is maintainable by the 
sonal representative. The action is novel in its kind, and 
any one instance was cited or suggested in the argument i 
having been maintained, nor have we been able to discover 
by our own researches and inquiries, and yet frequent c 
sions must have occurred for bringing snch an action. ' 
circumstance imports at least an opinion not very fkvourab 
this species of action. However, that would not be a ckeci 
ground of objection, if on reason and principle it could str 
be maintained. The general rule of law is, actio persoi 
moriiur cum persond ; under which rule are included 
actions for injuries merely personal. Executors and adm 
trators are the representatives of the temporal property, 
is, the debts and goods of the deceased, but not of their wrc 
except where those wrongs operate to the temporal iirjui 
their personal estate. But in that case the special dai 
ought to be stated on the record ; otherwise the Court ca 
intend it. If this action be maintainable, then every a( 
ibopded on an implied promise to a testator, where the dan 
subsists in the previous personal suffering of the testator, w 
be also maintainable by the executor or administrator, 
injurim affecting the life or health of the deceased ; all rac 
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arise out of the unskilfulness of medical practitioners ; the im- 1814. 
prisonment of the party brought on by the negli^^ence of his ^ ""-"" 
attorney; all these would* be breaches of the implied promise against 
by the persons employed to exhibit a proper portion of skill Williamson. 
and attention. We are not aware, however, of any attempt ort L*^^ i 
the part of the executor or administrator to maintain an action 
in any such case. Where the damage done to the personal 
estate can be stated on the record, that involves a different 
question. Although marriage may be regarded as a temporal 
advantage to the party as far as respects personal comfort, still 
it cannot be considered in this case as an increase of the indi- 
vidual transmissible personal estate, but would operate rather 
as an extinction of it; though that circumstance might have 
been compensated by other advantages. Loss of marriage may, 
under circumstances, occasion a strict pecuniary loss to a 
woman, but it does not necessarily do so ; and unless it be ex- 
pressly stated on the record by allegation, the Court cannot in- 
tend it. On the ground, therefore, that the present allegation 
inports only a personal injury, to which the administrator is not 
by law, nor is he in fact shewn to be privy, we are of opinion 
that, in the absence of any authorities, this administrator cannot 
Buuntain this action. The cases which were cited on the other 
side do not appear to have such an immediate bearing on the 
question as to require that they should be reviewed and com- 
mented on. We are of opinion that this judgment must be 
arrested, and of course the motion for a new trial is thereby 
disposed of. 
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Friday, The KiNG against The Inhabitants of the Townshf/r 

^^*- ****** of MORLEY. 

certificated TTPON appeal against an order of two jastices, removing 
person, who \J W. Reddick and his family from the township oiArmtey 
Bimied in the *^ ^^^ township of Morle.y^ the court of quarter sessions con- 
certificate, firmed the order^ subject to the opinion of this Court on the 
r^o^rhb following case : 

father, being The pauper's father resided in Armley under a certificate 
***"S fcr**^*^^ from Motley y dated 1 June itG/, acknowledging him byname, 
mother under his wife by name, and their three children, Mary^ Annc^ and 
the certifi- Alice^ to be legally settled in the township of Morley. The 
bound m^ pauper when he was about 13 years old (his father being then 
prentice in - lately dead, and he residing with his mother in Armley under 
parisbJet^hS ^^® certificate, as part of his late fatherV family,) was bound 
£aher*s fa- apprentice by the overseers o( Morley to one Lister ofMorh/i 

sSil^cdTifthat ^"'* ^^^ ^® ^^ **' ^® served in Morley under the indentores 

parish under 7 years, and then with his master's consent returned to Amda/i 

the inden- where his mother and family then resided under the certificate, 

some years, and still reside, to serve one Gaunt in Armley, The pauper 

•^d then re- continued in GaunVs service till the expiration of his inden- 

bb master's tures. He then hired with Gaunt for a year, and seited a | 

consent, to year, and remained with Gaunt 4 years in the whofe, lifing 

in the ^ii- ^'^^^ ^'"^ ^" Armley during all that time. Upon' the pauper's 

fied parish, going to Armley to serve out the remainder of his apprentice- 

no^r Md ^'^"P ^^^^ Gaunty he did not go to his mother^s house, nor al 

iamilj re- any time, during the rest of his apprenticeship, resided at hit 

tiMTcJSSfi-' roo Aer's as part of her family. 

I 418 1 1*his case first came before the Court in Trinity term last, 

cate, and and was in part argued, but on account of its being imperfiectly 

pmon until ^^^^^^ ^^^ then, and at several subsequent times, adjourned, 

theezDin- in order to be amended, and was finally argued on a former 
tion of bisin- j^y Jq ||,jg term. The question made upon the amended case 

which time, was this, whether the pauper gained a settlement in Armkj) 

being of tbe [,y hiring and service with Gaunt. 

Su motbeV Topping and Scarlett in support of the order of seBsion 

still residing 

in the parish, be bired himself to the same pcRion for a year, and served tbat and tbiei 
tuccessive year^ in tbe certified parish: Held tbat he gained a settlement by sucb biria| 
and service. 
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itended that he did not. And they said it was clear that the 
iiper was originally within the description in the statute 
*€ 10 IV. 3. r. II. of a person coming into the parish by the 
tificate ; because though he was not specifically named in 

certificate, the case states that he was residing under it 
en about 12 years old. Therefore unless the pauper was 
charged from the certificate he could not gain a settlement 
Armhtf by this hiring and service. And the reason is, be- 
ISO, he being under the certificate, the statutes 8 & 9 fF. 
r. SO. (certificate act) and 9 & 10 ^. 3. c. 1 1, would prevent 

gaining a settlement in the certified parish, except by two 
ys, neither of which is hiring and service. Now the only 
tans by which he could be discharged from the certificate 
ire either by gaining a settlement for himself, or by separa- 
g himself from his father's family in such a way as to be 
emed no longer a part of it. That he did not gain a settle- 
mt for himself is clear ; because neither the service under 
9 indentures in the certifying parish, where he was already 
tiled, nor in the parish certified, into which he returned 
ider the certificate, could gaia him one. Then did he sepa- 
le himself from his father's family by this hiring and service 
.as to be deemed no longer a branch of it. And it seems 
>m Rex v. Keel («), Rex v. Collingbourn Ducts (J), and 
ex v. Ingworth (c), that he did not ; for this hiring and ser- 
ce in the certified parish after his return was not such a se- 
ration as to have the effect of completely disuniting him 
Wi his father's family, and thus discharging him from the 
rtificate under which he returned. In all those cases the 
Ud, after his return under the certificate, hired himself away 
om his family, and yet it was resolved that he was not thereby 
Dancipated ; and though this case differs from those in this 
irticular, that here the pauper wfis an adult when he hired 
mself, yet that seems only to be material where the child 
iving up to that time lived under the paternal roof, actually 
lits it, which manifests by the child's own act that he means 

abandon his family ; and on that ground Rex v. Roach (d) 
18 decided. 

JParA: and Reader ^ contr^, insisted, that the pauper not being 
imed in the certificate^ but being included in it merely as 
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(c) 8 T. R. 339. 



(P) 4 T. R. 199. 
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part of hifl fttber's family) continued under it only so loBg u 
he constituted a part of that family ; and being emancipated} 
he was no longer restrained by the statute, but was cbmpetMit 
to gain for himself, or to be the means of others gaining, a m^ 
tlement in the certi6ed parish by any of the modes by whidi 
settlements are gained. And in support of these propositioot 
they relied on Rex y. Heath (e), and Rex v. Mortlake (/)• 
And as to the emancipation, they said that Rex v. Roach (a) 
was an express authority to shew that if a child, after be* 
coming an adult, sever himself from his father's family by en- 
tering into service, he is thereby emancipated ; and Ijond 
JKenyan there laid down a clear rule, which he said would re* 
concile all the cases. And the case of the soldier (b) proceeded 
upon the same principle. And as to the cases relied on i 
conirdy the answer has been given to them by its being ad^ 
mitted that they all turned upon the child's beingamimnr; fbi^ 
although in Rex v. Ingworih it seems that he continued hi 
service after he was 4?1, that circumstance escaped notice; an< 
at all events it dilferK from the present in this, that when 
first contracted he was under age. 

Cur. ad9. vmiL 

LordELLENBOROUGH, C. J. on this day delivered the jodg-- 
ment of the Court, in substance as follows : — 

His Lordship (after having stated the case) said, — On 
case it is material to observe, first, that the pauper is not na 
in the certificate, but merely comprehended under it as part 
his father's family ; secondly, that after the time of quiltii 
his father's family he never re'turned to his mother's house, b 
continued to serve under the indentures, until the age 
twenty-one, and then hired himself for a year, aiid served for 
"year, and so continued in the service for four years successive! 
with the same master. And the question is, whether, ha 
ing so hired himself after the age of twenty-one, he was in i 
capacity thereby to gain a settlement in Armley, The negativ 
of this question has been contended for in support of the ori 
of sessions, on the statute 9 & 10 fF. 3. c. 11., and on the a 
thority of Rex v. Collingbourn Ducis^ Rex v. Keel^ and 
v. Ingworth. The words of the statute are *^ that no perso 
whatsoever who shall come into any parish by certificate, sba' 




'-^ 5 T. R. 58S. 



(/) 6 East, 397. 

{b) Rex v. fFalpotCf Si, PeUr*t, Borr. S. C. W- 
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g3.in any settlement, unless he shall take a lease of a tene- 1814. 
ment, &c., or execute some annual office, &c.'* But I observed 
before upon the first circumstance of this case, which is never ^^^amst 
to he lost sight of, that the pauper is not named in the certifi- ^^^lij!*'^* 
cate, and, therefore, he is to be considered as coming into the Mom^y, 
pariah by the certificate, only so long as he is a part of hit 
ikilier's &mily. And that brings it to the question, whether he 
was a part of his father's family. In the case of CoUingbaurn 
Ducisy the panper, after leaving his father's family, returned 
to the parish where hb father was living under the certificate, 
being under age, and was hired in the certified parish, at which 
time he continued a part of his father's family. So, in Rex y. 
Keel^ the pauper returned to a branch of her family in the cer- 
. tified parish, and was there hired and served whilst under age*. 
The case of Rex v. Ingworth is the nearest to the present case : 
bot there is this distinction, that there the ptiuper returned 
underage to the father's house, and hired himself, whilst under 
ag^ to a person in the same parish ; and although, by com- 
paring his age when he first let himself with the time when he 
last let himself, it does appear that he must have been of age 
At the commencement of the second year's service, under the 
'ast letting, yet that circumstance seems to have escaped the 
notice both of the counsel and the Court ; and the case Was 
decided entirely on the authority of Rex v. Keel^ which it was 
supposed exactly to resemble ; but which, for the above reason, 
18 Hot so. We do not think, however, that that is an authority [ 428 ] 
to ^varrant us in deciding that where a child, not named in the 
^^**tificate, separates himself from his father's family at an age 
^^hen he is by law capable of supporting himself, he shall either 
derive a settlement acquired subsequently by his father, or shall 
'^^ prevented by the certificate from gaining a settlemetit for 
^itxiself; which is a disability that can only attach on him tts 
^^•^ one of the family. This is illustrated by Rex v. Roach, 
J^^^re a daughter, being of age, left her father's family, and 
^••^d herself to a farmer for eight weeks; during the time of 
absence her father acquired a subsequent settlement, and it 
determined that she was not entitled to such subsequent 
^^ i^^lement, on the gronnd that she had ceased to be a part of 
iklliev^s fkmily; or, in the language of the eases, wfts 
ncipated. That case was fully argued and considered, and 
^^ lays down a role in precise termd, which may serv^ lo govern 
^ filers in future. The same point was determitied in Rtx v« 
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Cowhoney bourne y 10 East, 89. That was a case where tl 
daughter, being under age, went to reside with her uncle, wit 
her father's consent, and was maintained wholly by him, ai 
continued with him till she was of the age of 27 ; and tl 
Court held that she ceased, on her coming of age, to be 
part of her father's family, although she had not acquired ai 
distinct settlement for herself; and, therefore, the father a 
quired a settlement by hiring and service, as an unmarrii 
man, not having a child within the words of the statute. '. 
is true that these latter were cases where the question did n< 
arise upon a certificate ; but they establish a principle whi< 
shews what it is that constitutes a child a part of his fkthei 
family ; and whatever divests him of the capacity as one 
his father's family in the one case, divests him of the ioe 
pacity in the other. We are of opinion, therefore, that tl 
pauper ceased to be a part of his father's family, and by tl 
fairing and service gained a settlement in Armley. 

Orders quashed 



Friday, 
Ffb, ) lib. 



W. Parker and Others, Assignees of S. Parker, 
Bankrupt, against Beasley and Walter Bell, (St 
vivors, together with John Bell, of William Bei 
deceased, which said John Beli^ is outlawed.) 



J'NDEBITATUS assumpsit for premiums of insurani 
JL Plea general issue, with a notice of set-oif for money d 
from the bankrupt to the defendants, for losses upon polici 
underwritten by the bankrupt as an assurer, \o the c 



Where 
brokers ef 
fected poli- 
cies of as- 
surance on 
ffoods on ac- 
count of their fendants. 

Euuffir ^^ ^^^ ^"^'^^ ^^""^^ ^^""d Ellenborough, C. J. at t 

own names, sittings after last term, the doubt which arose was, whetfa 

and accepted jjjg defendants were entitled to set off the Iqsaes upon two p 
Dillsdrawnon ^ x • . i .. , . , '^ . . . *^ 

them on ac- fices ot assurance ; as to which it appeared, hy the admissioi 

count of the that the defendants, together with Wm. and J. BelL trmdii 
goods, which ' 

were consigned to them, and lost before arrival : Held thai they might set off such loi 
in an action brousrht by the assignees of the underwriter, (since a bankrupt) for premioa 
although they had not any commission 4ei credere^ and the losses were not adjusted. 
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«nder the firm of William and John Bell and Company, 1814. 
eflfected the two policies in the name of their firm^ with S. 
ParkeTy who underwrote the same before his bankruptcy. agauut 
One of the policies was on goods on board the ship Georgia ^^sLETr 
Planter J and the other on goods on board the. ship Rodnei/. 
L cargo of goods was shipped on board both the said ships at 
N'orfolk in Virginia; J. Bell being then resident in Virginia. [ 484 ^ 
/• Belly and several other persons resident in America^ were 
proprietors in difierent proportions of the two cargoes ; and 
the two polices were effected by the house of Bell and Co. in 
pursuance of orders to that effect received from J. Bellj on 
behalf of himself and the other proprietors ; and the cargoes 
^exe consigned to the house oi Bell and Co., for the purpose, 
either of being sold by them in this country, or of being for- 
warded by them to such foreign ports as they might judge ex- 
pedient for procuring a market; and Bell and Co. were to 
account individually to the different proprietors in America for 
the proceeds of the goods severally shipped by each. The 
two ships with their cargoes sailed from Norfolk^ with instruc- 
tions to proceed to Falmouth^ and there receive the orders of 
Bell and Co. as to their farther destii^ation, and in the course of 
their voyage were captured, and a total loss was thereby sus- 
tained upon each of the policies, before Parker became a 
bankrupt ; but those losses were never adjusted or allowed by 
hioi. Bell and Co., as the brokers or agents pf the consignors, 
entered into contracts for the sale of both the cargoes, but at 
the sellers' risk until arrival, and the completion of those con- 
tracts was defeated by the capture. All the several proprietors 
of the said cargoes, except one, were, at the time of the loss, 
and most of them are still, indebted to Bell and Co., more or 
less, in respect of bills of exchange drawn upon Bell and Co.y 
as ztell on account of the said cargoes as of other shipnipnts pre- 
viously made and consigned to the house pf Bell and Co. : but 
none of those proprietors are insolvent. J3e//and Co. did not 
Act for the consignors under a commission del credere^ nor 
^^Te they personally interested in the insurances further than [ 425 j 
A^ above stated. • If the defendants were not entitled to set off 
^^ losses upon the above policies, then the plaintiffs would be 
^i^tftled to a balance of 889/. for premiums of various policies 
^a^cted by the defendants in their partnership name, as 
^''pkers ; subject to which question the plaintiffs were non« 
^^ited, with le^ye to move to enter thp verdict for that sum. 
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1814* Path accordingly obtained a rale nisi on a fonoM* day in 

""""^ term, and be distinguished this case from those policiee inJEbtli 
arabut ▼• Eosoti (a), wbich Were effected by the brokers in their o 
BsASLET. names, on account of other persons, and on which they 

held entitled to a set-off, in thjs particular, that there th 
brokers acted vnder a comniission del credere^ here they di 
not* 

Marryat shewed came, and contended that although t 
defendants had not any del credere commission, they bad tha^ 
which was equivalent to entitle them to a set-off, m. a li 
upon the policies in respect of the bills drawn upon them 
account of these cargoes. And if the goods had arriyed tfae 
would also hare had a lien on them to the amount of such bill 
which, according to Tfolff r. Horncastle (6), was an ineurabft.^ 
interest. 
Park and Pamtker^ centra, referred to Gro©c v. Dubois {c ;>, 
|~ 426 ] and Parker v. Smith {d)j as shewing that the sole distinction c^« 
which the decisions turned was, whether or not there warn a 
del credere commission ; and they farther contended that witl»- 
out some contract between the underwriter and the broker tbcrn 
could not be mutual credit between tfaem ; and that the brefc^ 
could not create to himself an interest to the prejudice of tbe 
underwriter by something which passed between the brolD^nr 
and his principals. 

Lford Ellen BOROtJ0H,C. J. In Kaaier v. Eason the Cos^t 
said, as to those policies effected in the name of the brdmr"*) 
on account of other persons, that the brokers could mainta msm 
an action in thejr own names, if they had a lien upon the pe 
cies ; and by subscribing to policies in their own names, tl 
underwriter had consented that Ihey should be at liberty 
stand in tfae character and situation of principals, tbat 
case of loss they should be entitled to act in all respects m 
creditors. Tbat part of tbe case, therefore, was put upon 
Ken- Here, if the parties had not had a lien, their a 
would hare stood ia the policy as mere naked na mes net 
pled with an interest : but they may have an intensst not 
hysidel credere commission, but also by a lien. The 
anoe of the bi8s on the credit of the consigMMnt gave 
an interest and lien ; and having a right to retain the poli 

(a) JhU. 1 18. (ft) I Bos. & Pol. 316. 

(c) 1 T. R. lU. (i) 16 Boi, sat. 
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d the policies being in their own names, and the contract of, ^^l^ 
) underwriter originally with them, they might have brovgfat yamxmk 

action in their own names; and the Court would not have agidmt 
JU the proceedings, unless the principals had indemnified 
rm against the bills, in which case the Court would have suf- 
ed the action to go on for their benefit. Although they 
g;ht not be interested in the goods originally, yet asubaeqnent 
erest may accrue by lien. 

LfB Blanc, J. The case of Kosier v. Eason established L^ J 
B, that where the broker himself is a party to the contract so 
to enable him to maintain an action in his own name, if he 
i acquired an interest, by a del credere commission he is enti- 
d to a set-off. It is the same thing if be acquires an interest 

advancing on the credit of the consignment. 
Baylet, J. There is an express contract between the uo- 
rwriter and these defendants, for the policies are in their 
mes; and by suflTering their names to be inserted in the poli- 
f8, the underwriter has agreed that they shall be considered 
principals, if they have an interest ; and they have an in* 
'est by making the advances^ 

Per Cfiriamy Rule discharged. 



[4S8] 
Richard Blake's Case. i*i'*''fS! 

Feb. 18th. 

wOPPING moved on a former day for a habeas corpus The Court 
to the commanding officer of the infiintry barracks at SS^oralii*^ 
ndsor on behalf of Richard Blakcj a lieutenant in the 55tb beat eorput 

:ioient. The afiidavit on which he moved stated that Blake ""^ ^!^I 

, 1 . . * *•* omcer un- 

ng on leave of absence, and hearing that there were der military 

^rges of alleged misconduct against him, and that he was *"®*^ f*^' 

irged as a deserter, voluntarily surrendered himself to take misconduct, 

» trial, and on the 2l8t of September kst was placed under on an affidavit 

'est and committed to close confinement, in which he had tbat^had 

not been 
ii^ht to trial pursuant to theSSd article of wslt, as soon as a court martial could be con- 
icQtly assembled ; but it bein^ stated, upon the affidavit of the Judge Advocate General 
nswer, that proceedings were instituted as soon as could c o u fc ni e ut fy be, and accord- 
to the course of office and tiiat the trial had beea posteMiea pKrdy oa account of the 
Nice of Ike prisQpci'k witafsses, the Coort dmtaaegm the rule. 
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« 

1814* continued to the present time, and until the latter end of (^^ 

R« Blake's 



iober was not permitted to quit his roQfn ; but afterwards u 
CascT^^ a representation that his health suffered in consecfUence, w^ 
allowed to take necessary exercise. On the 1st of Novemb^^ 
not having been furnished with any copy of the charges agaia^ 
him, he presented a memorial to the commander in chief fkn^, 
relief, but did not receive any answer thereto. On the 15t] 
he was officially informed that a warrant had been signed £oi 
holding a court martial, and was furnished with a copy of the 
charges which consisted among others, of certain offences 
stated to have been committed at Windsor , towards an officer 
of the same regiment. On the S2d the 55th regiment received 
orders to go on foreign service, and left the barracks on the 
following day, and embarked and sailed for Holland. The 
affidavit then stated that all or many of the witnesses who 

[ 4S9 j might be called in support of the prosecution, and would be 
necessary for his defence, had Failed with the regiment, aod 
that the laws of this realm would not permit him to be sent 
to a foreign country for trial, and therefore he could not l)e 
brought to trial till the return of the regiment. It then set 
forth that by the 23d article of war, sect. 16. it is declared 
^ that no officer, or soldier, who shall be put in arrest or im- 
prisonment, shall continue in his confinement more than eight 
days, or until such time as a court martial can be coDTe- 
niently assembled ;'' that from the vicinity of Windsor to 
head-quarters at the war«office, and to several barracks where 
troops were stationed till within the last fortnight, a suffi- 
cient number of officers might at anytime have been speedily 
and conveniently assembled for the purpose of constitatiog 
a court martial, and therefore there had been ample oppP**' 
tunity for conveniently assembling one, between the tiqie of 
Blake*s first commitment, and the signing the warrant, 9^^ 
also between the signing of the warrant and the regimeot^ 
sailing. 

The Court inquired if there was any instance of a habtfi* 
corpus to take a military subject out of military arrest, an" 
were referred by the officer of the crown office to a case o\ 

L ^30 3 Humjihrey Wade (a) where a rule nisi had been granted ; &nd 

(a) Jan. 88th, 1784. Motion by Mr. Wilson for a kahems corpus to Cfes* 
John BeU to briag up Humphrey Waie^ a seijeant of marines on aiM*^^ 
thai he absented himself) the Uth of June last« from his regimeat t so<^ 
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>pping mentioned the case of Grant v. Gould (a)j to shew 1814. 
*t the Court had the power of examining the merits of mi- "~ — 

• R Blake's 

Eury proceedings : but Dampier^ J. said he hesitated about ' qi^, 
anting a rule nisiy because upon the question whether a 
urt martial could be conveniently assembled, if the return 
ould be general that a court roartial-could not conveniently 
^ assembled, the Court would be concluded, and he conceived 
e truth of such return could hardly be entered into upon an 
tion for a false return. And Le BlanCy J. assented to that, 
at the Court granted a rule niii^ the Attorney-General con- 
Qting on behalf of the commanding officer, to accept service 
t the solicitors for the treasury to shew cause on the morrow. 
And now the rule coming on, he produced an affidavit from 
e Judge Advocate-General, which stated that directions 
»re given, and proceedings instituted for bringing Blake to 
al, as soon. after his being put under arrest as could conve- [ 43] 1 
ently, and according to the usual course of office, and the 
ture of the casei, be done ; and that he believed Blake would 
ive been brought to trial before the present time, had it not 
len postponed, jpartly on account of the absence in the West 
tcUes of persons alleged by Blake to be material for his de- 
nce, and partly on account of the embarkation of the 55th 
'giment, which was still engaged on foreign service. 
Topping and Birckj contrd, admitted that if the Court were 
Ltisfied that a reasonable time for proceeding to a court mar- 
al had not elapsed before the 16th o( November ^ when the first 



\a surrendered to a justice of the pedce; tbe 4th of Jti/^ thrown into a 
iBgeon ; kept hand-cuffed ; denied pen, ink, and paper; carried to the 
Mpital ; as soon as recovered, imprisoned in the gunrd-room ; where he 
IS been ever since, except once again being in the hospital; asking for a 
If J of the charge against him, hand-cuflEs were again put on; applied for 
court martial; refused, though several have been held. By one of the 
rtides of war a prisoner must be tried by a court martial within eight 
ijs, or as soon after as a court martial can be held. 
Lord Mansfield, C. J. Take a rule to shew cause on Gen. Bett^ why he 
lould not be discharged. If they have proceeded according to martial 
rw, we cannot interfere. 

Rulemn. 

The affidavits upon which this rule was granted are in Court. It does 
ot appear what farther was done upon it : but a subpcena appears to have 
sued from the cruwn office to bring witnesses to testify on behalf of Wade 
t the next assizes for the county of Devon. 

(a) 2 H. Blac. 69. 
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1814. official notice was given to the prisoner, they could i 
"^ — , tend after the affidavit in answer, especially that p 
CaM. which respected the postponement of the trial on ac 
the absence of the prisoner's witnesses, that there fa 
any unnecessary delay since that time. And they ref 
Sex v. Suddis (a), as another authority to shew that t! 
did interFere in these matters by habeas corpus. 

Lord Ellenborough, C. J. Up to the 16th of h 
he seems to have thought it a fair time, and the del] 
has been satisfactorily explained *, it is not a wanton 
pressive delay, but arising out of the circumstances 
country. We cannot lay down any general rule, but 
a very great degree, give credence to persons in high sil 
when they depose that all has been done which coul 
t433] nientlj and according to the course of office be done 
something be shewn to the contrary. 

Bayley, J. The prisoner did not present any n 
until the Ist of November. 

Per Curiam, Rule dischi 

{a) 1 East, 306. 
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MEMORANDA. 

^ the last vacation Sir Vicary Gibbsy Knt., Lord Chief Baron 
^f the Court of Exchequer, was appointed Lord Chief Jus- 
tice of the Court of Common Pleas, in the place of Sir 
j^ames Mansfield^ Knt., who resigned. 
^^^ Alexander Thomson^ Knt., one of the Barons of the Court 

f)f Exchequer, was appointed Lord Chief Baron. 
^^€hard Richards, Esq. was appointed one of the Barons of 
the Court of Exchequer, in die place of Sir A. Thomson^ 
^^ Knt., and was knighted. 

^^ William Garrow, Knt., His Majesty's Attorney-General, 
^was appointed Chief Justice of Chester^ in the place of Sir 
Jt, Richards^ Knt. 



1814; 



Vol. II. 



X 
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1814. 



Thurtdajf, 
AprU S8th. 

A written pa- 
per, delivered 
by the muc- 
tionecr, to 
the bidder, to 
whom lands 
were let by 
auction, con- 
taining the 
description of 
the lands, the 
term for 
which they 
were let to 
the bidder, 
and the rent 
|iayable, but 
not signed by 
the auction- 
eer or any of 
the parties, 
was neld not 
to be such a 
minute of the 
agreement as 
was required 
to be stamp- 
ed, pursuant 
to sUt 48 
G. 3, c, 149., 
nor such a 
writing as 
would ex- 
clude parol 
evidence. 

[435] 
Lease dated 
two davs be- 
fore release 
good to sup- 
port release 
which refers 
to a lease as 
of the day 
next before 
the date of 
release. 



Ramsbottom and Others against Tunbridge. 

yiSSUMPSIT for use and occupation. At the trial l>e* 
^/X fore Thomson^ C. B. at the last assizes for JKent^ the 
case was this : the plaintiffs derived title by lease and release 
from one Hawkins^ who let the premises by auction to the de- 
fendant at 16/. per annum. The auctioneer who proved the 
letting stated upon cross-examination, that when the lot was 
knocked down he banded over to the defendant a written paper 
in these words : ^^ One piece of land called the Back Field ad* 
joining, &c. containing three acres more or less for a term of 
ten years at 16/. per annum to Mr. TV. Tunbridge^ This 
paper was unstamped ; and thereupon it was objected that it 
could not be received in evidence ; neither could anj parol 
evidence of the rent be received, as it appeared that the con- 
tract had been reduced into writing. Objection was also made 
to the lease and release under which the plaintiffs claimed, vis. 
that the release was dated the 16th Aprils and purported to be 
made to the plaintiffs as being in possession by virtue of t 
lease for a year bearing date the day next before the date of the 
release, whereas the lease was dated the 14th o( April; tod 
therefore it was said that here was not any lease to support 
the release. The learned Judge overruled both objection^ 
and the plaintiffs recovered ; and now Onslow^ Serjt. renewed 
his objections upon a motion for a new trial. And upon the 
first in order to shew that a stamp was necessary, be referred 
to 48 G. 3. c. 149. scbed. part 1. tit. Agreement, which iiB' 
poses a duty ^^ on any agreement or minute or memorandoni 
of any agreement, whether the same shall be only evidence 
of a contract, or obligatory on the parties from its being* 
written instrument." And he argued that this written papef 
amounted at the least to evidence of a contract ; and accord- 
ing to Brewer v. Palmer (a) its production could not be dis- 
pensed with. 

But the Court after inquiring whether the paper was signrf 
by any of the parties, and being answered in the negative, re* 
fused the rule on both points, Lord EUenbarough^ C. J- ^V 

(a) 3 Esp. N. P. C. 813. 



I 



I 
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that the paper was perfectly collateral to the taking, and 1814. 
ino more than if the auctioneer had told the defendant on ' 
it terms he was to hold, and was not like an original mi- ^^^l^wJ^^ 

e. TUNBRIDGE. 

SatIiBT, J. added that it seemed clear that the agreement 
Brewer ▼• Palmer^ which it was held necessary to produce, 
it have been signed by the parties ; and upon the other 
nt, that there appeared to have been a lease at the date of 
t release^ which would give the lessees the possession. 

Rule refused. 



[436] 
DiTCHAM against Bond. Friday, 

AprU 89th. 

^HE plaintiff declared in the first count for breaking and A count for 
entering his dwelling-houae ; in the two next for assault- ^^.*'°JL|**® 
tnd beating him ; and in the last for beating his servant v^^nx. per quod 
fuod servUium amisii. Plea, not guilty. tervUium 

general verdict for the plaintiff upon the whole declara- f^ned w?t^ 
having been found at the London sittings with 5/. damages, counts in 
is moved by Campbell in arrest of judgment that here was *'^*®' 
•joinder of action, the last count being in case, and the 
1^ in trespass. And he argued that the actions for beat* 
the plaintiff's servant, or for seducing his daughter, or for 
tery with his wife, per quod consortium or servitium amisit^ 
food on the same ground, and had been treated by this 
rt as actions upon the case ; in support of which he cited 
fce V. Satfer (a), Bennett v. Allcott per Bullery J. (6), JMac' 
en V. Olivant (c), and Parker v. Ironfield (J), in the latter 
^hich, being an action for assaulting and seducing the 
Dtiff^s daughter, Buller^ J. had written on the back of his 
tr book, tbaf it was an action on the case and not of tres* 
I* He admitted however that this had been considered 
trwise in Woodward r. Walton (e). 

^ Byil N. P. SS. 3 Wils. SSS. S Usi, 388. (b) S T. B. 167. 
• IftSl^ 38? . {d) Ikid. 9S1. (e) S Nlew Rep. 478. 
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1814. 

DrrcHAM 
agaifut 
Bond. 

[♦437] 




Lord EiLLENBOROUOH, C. J. In the opinion of those w 
formed the register, and in TowmhendCs and Cornwairs^XMi 
this aotion has been treated as an action of trespass ; and t 
Court of Common Pleas in Woodward v. Walton (a), which 
the last decision, have also treated it as such. For some pu 
poses indeed we have considered it as case : but for gene 
purposes we will leave it where the ancient forms and the m(^ 
recent decision have placed it. We restore the old practio< 
and adopt the last case. 

Bayley, J. In the register and many books of entr 
trespass and a count for beating his servant /?er quod servitit^ 
amisit are joined. And in Gu^ v. Liveset/ (b) trespass Wk 
assault and battery on the plaintiff, necnon for assault ai 
battery on the wife per quod consort, amis, was holden to 
well brought. 

Dampier, J. In Woodward v. Walton the Chief Just 
observed that in actions by a master for an assault upon Ii is 
servant per quod servit. (fmis. there is no trespass against time 
plaintiff, yet this has been considered as an action of trespass ; 
and in Fitz. Nat. Brev. it is treated as trespass : and he addi^^ 
that the opinion of Buller^ J. in 2 T. JR. 167. seemed to ha^« 
been founded on a mistake. And it appears from the co vs- 
cluding part of his judgment in Woodward y. Walton that be 
was well enough inclined to have arrested the judgment^ ^^ 
consistently with law he could have done it. 



Per Curiam^ 

(a) 2 New R. 476. 



Rule refasedl 
(&)Cro. Jac. 601. 



1,438] 



SMlttrda^f 
jifrtiSOth. 

The solicitor 
under a com- 
mission of 
hankroptcy 
is not liable 
in the first 
instance to the 
Mgrtt with the 
a great part of 



Hartop against Juckes. 

ACTION for work and labour done by the |^.«u.».«9 ^ 
messenger under certain commissions of bankmplcy^ ^^ 
the defendant at his instance and request, and also fiur moB*^ 
had and received, and upon the other money counts. At ^^ 

messenger, whom he nominates, for his bill of fees: bnt if Ihe l eli^^ ^ 
petitioning creditor to work a commiision for a smn certain, aD4 '^'^^ 
that sum, lie will be liable to such messenger. 



i 



IN TM& FlFTT-FOURTU YbAR OP GEORGE III. 438 

trial before Lord Elknborough^ C. 3 . at the Xoitdon sittings 1814. 
after last terra, the plaintiff elaimed 11. IQs. 2d. for his bill of """^ 
fees. Sec. as messenger under a commission against one Clark* agamst 
soHj and 14/. \s. \0d. for a similar bill under a commission J^^ckes. 
against one Hartley. The jury found a verdict for the former 
sum only ; as to which it appeared that the defendant was em- 
ployed by the petitioning creditor, . as solicitor, to work the 
cominissioti for a sum certain agreed to be paid him by the 
petitioning creditor, a great part of which sum the defendant 
had received from him. The defendant was also solicitor to 
the other commission: but there was no such agreement exist- 
ing^ as to that. The plaintiff was nominated by the defendant, 
and appointed by the commissioners, messenger to both these 
commissions, and his bills were afterwards carried before the 
commissioners, together with the solicitor's bills of costs, and 
were allowed by them. Neither of the commissions had been 
superseded. 

Vhe Attornej/'General moved to increase the verdict by 
adding 14/. Is. lOJ., the amount of the bill of fees in Bartley^s 
commission, and he referred to Ex parte Harfop {a) for the 
opinion of the Lord Chancellor, that the solicitor is liable in [ 439 ] 
general to the messenger. And the solicitor is the person 
dually applying to the messenger, who has no means himself 
^^ knowing any thing of the petitioning creditor; and suppose 
the commission does not proceed, to whom can he look but 
the solicitor; and if it does, the solicitor will be entitled to 
'^itnbursement out of the first funds. 

fiut The Court were of opinion that the solicitor was not to 
^ regarded in general as a principal, that the messenger is 
^^^^re that he is not a principal, and upon the opening of the 
^<>ti:imi8sion ftaay ascertain who is the petitioning creditor, and 
^hc^ugh the solicitor is the medium through which it is con- 
^^nient to the messenger to receive his bill of fees, that will 
^^t make him a principal. 

Rule refused. 

CS. Afdrriott then moved to enter a nonsuit, contending on 

tho authority of a case Ex parte Dillon (a) before Lord Redes* 

^^e, that costs awarded in bankruptcy could not be made the 

^^^ect of an action at law. His Lordship said in that case 

<«) 8 Scholes and Lef. 1 10. S. C. Cooke's Bank. Laws, 648. 6th edit*. 
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1814. 

Hartop 
against 
iUCKES. 



[440 J 



that be would not suffer it, and that the special undertaking Ir]^ 
the assignees to pay them made no difference. 

But The Court said, that this was different from the 
cited, not being an action for the costs, and that the receipt 
the money for the business of working the commission, 
which was included the business of the messenger, made t 
solicitor liable upon the count for money had and receivi 
And Lord Ellenborough, C. J. seemed not inclined to ace 
to what fell from Lord Redesdale in the case cited in its 
extent: but said that he should have thought otherwise, 
the party makes a special agreement. 

Rule refused^ 



Saturday, 
April SOtb. 

A lord of the 
maoor was 
held entitled 
to EQ allot* 
inent under 
an inclosure 
act, in respect 
of his de- 
mesnes of the 
manor, over 
and above the 
allotment 
awarded to 
him by the 
act in respect 
of his right as 
lord of &e 
Inanor. 



Arundell against Viscount Falmouth. 

ISSUE to try whether under the 51 G.3. c. 100. (local aoJ 
personal) (a) for inclosing lands in the parish of Wool- 
hamptortj &c. the defendant was entitled in respect of a farm 
called Brimpton farm^ to an allotment, over and above such 
allotments as he might be entitled to, in respect of depasturing 

(a) By the 81st section it is enacted, that the commissioners shall «Uol 
unto Tiseount Faltnouth, as lord of the said manors of B, and 5, one foU 
16th part in value (the whole into 16 equal parts to be divided) of the 
common, heath, and waste grounds within and parcel of the said budoi* 
respectively, and such part or parts of the common marsh lands in Bfitt 
toui not exceeding l-80th part thereof, as in the judgment of the tffm- 
missioners should be in compensation for and in full satisfiution of lu* 
right, as lord of the said manors respectively, to the soil of the tti^ 
common and marsh lands respectively. 

By sect 89. (after the several allotments before directed shall have beea 
made) then the* commissioners shall allot the remainder of thd 
open and common fields, common meadows, common pastures, 
marshes, heaths, and other commonable lands and waste grounds 
the teverai proprietort thereof and pertam iHierated ihertim, in tnA 
quantities, parts, shares, and proportions, as the commissionen shall dc^ 
mine to be a full and just compensation, equivalent, and satisfiictiea f>f 
their several and respective lands and grounds, rights cf tnailWi**^ 
other rights and interests liiereio< 
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hree particular head of cattle upoD Brimpton marshes and 1814. 

Vymore common, and in respect of his right, as lord of the * 

aanors of Brimpion and Shalford^ or either of them, to the ^^^^j^ 
Dil of the said marshes and common respectively. Sdly, I^Falmouth. 
Whether the defendant was entitled, under the act, in right of [441 j 
irimpton farm in respect of the depasturing cattle upon the 
lid marshes and common, over and above such allotments as 
e might be entitled to, in respect of his right, as lord of the 
aid manors respectively, or either of them, to the soil of the 
aid marshes and common. 

Upon evidence at the trial before Graham^ B. at the last as. 
ises for Berksj it was proved that Brimpton farm, containing 
ibout 273 acres, formed part of the demesnes of the manor of 
BrimpiOHj and that there had been an uninterrupted usage, for 
I long series of years, for the occupiers of that farm to turn out 
he cattle, which had wintered there, on the marshes. There 
ras no evidence to oppose this but some presentments by the 
lomage restricting the right to the three head of cattle men- 
ioned in the first issue : but these presentments had never 
leeo acted upon. The jury found a verdict for the de- 
endant. 

Jervis moved for a new trial, on the ground that notwith- 
standing upon the finding by the jury it must be taken that 
here was a right of common attached to Brimpton Farm, still, 
t being parcel of the demesnes of the manor, the lord was not 
mtitled to an allotment in respect of it, he being already 
:ompensated, by a specific allotment awarded to him by the 
let, in respect of his rights as lord of the manor. But 

The Court refused the rule : Lord Ellenboroughj C. J. say- 
ng it would be hard to exclude the lord, who, in some cases, 
tight be the principal landed proprietor in the parish firom 
xnnpensation in proportion to his interest, because the act [ 443 J 
warded him one-sixteenth in respect of his right as lord. If 
■ch was to be the effect of that clause, the lord would never 
onsent to an inclosure ; for then supposing him to be pro- 
detor of 1000 acres, and that there was but one other pro- 
irietor of an 100, the lord must take l-16th, and the other the 
B«due. But it has always been understood upon these inclo- 
ores, that the lord is to be compensated for his demesne. 
Jnder this act the whole question turns on the meaning of 
he words in s. 29., which direct the remainder of the com- 
lons to be allotted ^moiigthc several persons interested therein. 
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1814. In a liberal sense of these words the lord is interested io 
"*""" two-fold way : 1st, as lord of the soil ; and, 2dly, in respect 
against that estate, which in the hands of another person would 1 
Ld.FALiiouTH. entitled to a right of common. And although the lord, beii 

owner of the soil of the waste, cannot in strictness claim a rig 
of common over it in respect of his demesnes, inasmuch as du 
ing the unity there would be a merger of that right ; yet ] 
has such an interest in respect of his estate as the commissione 
may well contemplate, and under the words of this act mi 
lawfully assign him a compensation for it* 

LiB Blanc, J. The jury have found the fact on the ei 
dence that the lord was entitled to this right; and the on 
remaining question, whether he is entitled to a compensati* 
in lieu thereof, is a question of law arising on the constracti* 
of the act of parliament. The S9th section does not, as ma 
of these clauses do, enact that the residue shall be diiid 
among the other proprietors, but that it shall be divided amo 
the sereral proprietors and persons interested therein ; a 
r 443 ] farther, that it shall be in such proportions as the commisioM 
shall determine to be a full compensation for their lands, rigl 
of common, and other rights. Under this clause therefore c 
we say that the lord is excluded; and if not excluded, he mi 
have an allotment id lieu of his rights. 

Bayley, J. The jury have properly found the fii4 
for the presentments were entitled to no weight. Tb 
were in their origin decidedly for the interest of ihose w 
made them, and were made against the rights of a person w 
was not entitled to be heard ; and they are not followed 
by any act. 

Dampier, J. The Slst section only gives the lord a to 
pensation for his right to the soil of the common and mai 
lands : but the lord had also a right to stock from his deme€ 
lands, and the S9th section directs the residue to be alloti 
among the persons interested therein. Here the lord has 
interest in respect of the demesne ; for he has a right to tt 
his cattle on the common in respect of that land, as any oti 
commoner may, observing dot to overstock. There are 
words of exclusion such as other proprietors; and he is one 
the proprietors. 

Rule refiisecL 
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1814. 



MoitAtiA and Another against D. Hunter and J. W. Saturi^^, 

Glass. ^f»«sch1i. 

/NDEBITA TVS assumpsitSLgBinst the defendants, and one In anumpM 
A. Hunter^ and one R. Rainey, (which said A. H. and R. R* JJ^^*^^®' 
have been outlawed). D. Hunter^ pleads, Ist, Hon assumpsit » pleadsuMi «#- 
2dly , a special plea of bankruptcy under 49 G. 3. c. 121. ; Sdly, a *?"''?2 v?i^ 
general plea of bankruptcy. Glass ^le^AAnon assumpsit. The ruptcr, mod 
plaintiffs entered a nolle pros, as to D. Hunter b.8 follows : ** And *^® plaintirf 
the plaintifiS) inasmuch as they cannot deny the several matters protefuiBa to 
obavepleadedbj/thesaidD, freely here in Court confess that they kim, m to the 
will not further prosecute their suit against him the said D." urT^^I^M. 
And now a verdict having been found against Gldssy and judg- by kim, and- 
ment thereon, it was moved by Campbell m arrest of judgment fen^^^Ju 
th&t the plaintiffs, by having entered a noUe prosequi as to non Msump* 
fft^nter upon the several matters pleaded by him, had eon- f^» *^ jJ****' 
feasedthe non assumpsit as well as the other pleas, and therefore charged by 
. the other defendant Glass was also discharged. And in Noke ^^ ^^ V^^ 
▼. ^itgAam (a), where upon a plea of bankruptcy by one of two ^^"*' 
defendants, and a nolle prosequi as to him, and judgment 
against the other defendant, and such judgment was held well, 
th«tt was not like the present case where there is a plea of non 
as^^umpsit ; and therefore Demson^J. in that case took the distinc- 
tion, that the plea of the bankrupt was not a plea to the action, 
hu^ only a personal discharge : but that if one defendant was 
to plead a plea that was to go to the action of the writ, he [ 445 ] 
thought it might then have a different consideration. 

£at the Court held that the nolle prosequi was in effect only 
a Confession, that as far as regards Hunter he had a defence on 
tb^ matters pleaded by him. 

Rule refused. 

(a) 1 Wils. 89. 
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Ramsbottom against Mortley. 
Jprasoth. ^ 

^ ^^^^Jh' nr^H^^ ^^ ^ similar case in all respects with that of Xawms 
the'au^ion- -■- boitom v. Tunbridge^ ait/e4S4., with this difference, tlli^ 
if '«^^ '^ ^^^ written paper handed over by the auctioneer to the defend^ 
bidder to ^ ^"^ ^^ signed by the auctioneer^ and Thomson^ C. B. mlerf 

whom laods that it ought to be stamped, and thereopon directed a noo- 

were lei by j^ 

anctfoo, con- ■""• ^ . 

taioin^ the Beiij Ser)t. applied to set aside the nonsuit on the grouad 

^^^Al^^ that this was neither a contract nor evidence of a coatrsd, 

term for inasmuch as the name of one of the contracting parties, tiie 

which they leaeon was wanting to It. And he cited Champion v. Plwth 
sie lei to the . \ '^ 

bidder, mod i"^ («<)* 

the real pair- Lord Ellbkborouoh^ C. J. It may not be evidencs tf 
siamMd^ur. the whole contract : but it is evidence of a material part If 
saaai to ML a necessary part in the proof of the contract^ I think thit it 
48 G.S. €. 149. ^^gjj^ 1^ y^ stamped. 

Dampibr, J. This may not be such a memorandum of tk 
C 446 ] contract as would satisfy the statute of frauds : bnt it is soch t 
memorandum of the agreement as requires a stamp. It ii sot 
evidence of the entire contract^ but is a memorandum sigssd 
by the agent of one of the parties, and surely that is evidsiMB 
of the contract In the case decided the other day the psper 
was not signed by any one* 

Per Curiamy Rule refossd. 

(#) 1 N. R. tSt. 
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n the Demise of Esdaile and Others^ against SaiurdMg, 
Mitchell and Another. ^frOMh. 

CTMENT tried before Thomson^ C. B. at the last The hftrgmin 
iizes for Surret/^ for certain freehold lands of one Jhe commis- 
titchelly a bankrupt, of whom the lessors of the plain- sionera to tbo 
J the assignees, and the demise was laid after the date Sf'C^^f* 
Dmmission, but before the general asssignment, and also the bank- 

Ae bargain aud sale of the lands in question bv the f^PV! ^^^ 
^ >i_ • A • - ■ hold laods. 

noners to the assignees. And upon exception taken ^^^ not re- 
demise was insufficient^ the learned Judge directed a latetothead 

of ba&kmp^ 
cysoasto 
low Lames moved for a new trial on the ground that Test the title 

piin and sale when executed shall relate to the act of ^^ iSai 
itcy, and so the demise which was after the commission, time, and 
:ourse after the act of bankruptcy, was well enough, thcrefbre, to 
said that the case of Ptrry ▼• Bowes (a), on which the the aasirnees 
Judge formed his opinion at the trial, did not sustain uTOnadeoiiso 
ection to which he then yielded, because that case act of bank* 
not upon the relation of the bargain and sale to the act [ 447 ] 
ruptcy, but on the relation of the inrolment to the bar- rjJ^^^V?*** 
i sale, which inrolment being expressly enjoined by the bargain and 
Eliz.y of bankrupts, was held not to enure bj relation »!«> adjaged 
common case of bargain and sale inroUed under the ^ ' 
'• 8. of inrolments. But in this case, after the exe« 
if the bargain and sale, in the same manner as after an 
ent by the commissioners of the bankrupt's goods (a) 
gnees were in by relation to the act of bankruptcy ; and 
IS argued and not denied in Doe ▼. Telling (Jb) : but 
ng the case of an insolvent debtor where the act of par- 
vests his estate in the clerk of the peace until convey- 
le doctrine was held not to apply. 
Court inquired if there was any authority extending 
:trine of relation to the conveyance by the commis* 
of the bankrupt's freehold ; for without some autbo- 

Jones, 196. S. C; 1 Ventr. 360. See also Ettht v. Dankgf 
3. 
Rep. S6. a. (») 2 Sift. 958. 
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1814. rny it would be goini^ (oo far to carry it to that extent ; and 

~ (no authority being cited) they said that it remained in the 

againtt bankrupt, though not beneficially, until taken out of him 

Mitchell, by ^|jg conveyance. 

Rule refused* 



[448] 

■ 

TWiiiffy, DoE^ on the Demise of Euz. Hicr^ against Dring. 

May Sd. ^ 

Oeviseof^all TT^JECTMENT tried at the Lent assizes 1813 for NoffoOCf 
and singular Ti before Groses J., when a verdict was found for the plain- 
wfialSrf tiff, subject to the opinion of the Court on the foUowiog 
or kind so* case : 

noTiMin'the Robert Hick being entitled, as heir at law to one Joseph 
real estaU, Hick^ to the undisposed of reversion in fee of certain freehold 
^^^tl^'^ol^' estates in Norfolk and Cambridgeshire ^ expectant on the death 
lected from of Ann the widow of the said Joseph^ who was tenant for life 
S^^'^'h**^^^ under the will of the said Joseph^ which estates were in 1776, 
the testator's at the death of the said Joseph^ of about the yearly value of 
intention. 40/., married the lessor of the plaintiff, by the name of EUza^ 

beth Wattej widow, whose former husband, Isaac Watte^ was 
then living : but that fact was unknown to both parties. After- 
wards the said Robert made his will, dated the 6th of Aprils 
1807, and properly executed by him in the presence of and 
attested by four witnesses, in the following words : ^^ I Robert 
^^ Hick of, &c. do declare this to be my last will and testa- 
^^ ment, by wljich I do give and bequeath to my wife Elizabeth^ 
** or reputed wife, all and singular my effects ofxDhat nature or 
^^ kind soccer^ to her own use and enjoyment during her natural 
^^ life, and at her death to be equally divided between our 
^^ surviving children." The testator died soon after the making 
of his will without revoking or altering the same, and leaving 
the lessor of the plaintiff, his supposed wife, and three sons now 
[ 419 ] living, namely, Joseph^ Robert j and John^ all baptized as Ibeir 
children, and having obtained that reputation in the lifetime of 
the testator. Ann^ the tenant for life, died in 1811. The de- 
fendant Jo/i/t Dring is the son and heir at law of SuHumahy 
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! sister of and heir at law to the testator, who married one 18t4« 
in Dring, The testator died possessed of personal estate — ^ 
the amount of about 1 18i., and in his lifetime, and in the ^^ 
time of Ann the tenant for life, had an offer made to him ^*"*^- 
the purchase of his reversionary interest in the estate in 
»tion, which he declined to accept. 

The question for the opinion of the Court is, whether the 
ersionary interest of the said Robert Hick does or does 
pass under and by virtue of his aforesaid will to his widow, 
lessor of the plaintiff. If it does, the verdict to standi 
: if not, a verdict to be entered for the defendant. 
Phis case was argued in last Hilary term by Blossei, Serjt. 
the plaintiff, and Best for the defendant, when the Court, 
be absence of Dampier, J., gave judgment in favour of the Tuesday^ 
sndant: but some days afterwards they intimated to the ^^^'^' 
Qsel for the plaintiff, that if it was desired, they would hear 
icond argument ; and so the case was again argued on this Tue»dmy^ 
hy Holroyd for the plaintiff, and Best for the defendant. ^^^' ®- 
* the plaintiff it was argued in substance as follows : — 
\ reversionary estate of the testator passed to the lessor of 
plaintiff under the word effects. That the word effects is 
ible of carrying the real estate, if it be used with that in- 
t, is clear as well from the rule of law as from authorities. 
9 rule of law is this, that (he words which a testator uses, 
t is supposed to be inops consiliiy shall not be taken strictly, f 450 *] 
shall give way to the intent, notwithstanding they may not 
apt to such an intent, but may even be repugnant to it. 
Brefore in Doe v. To field (a) the yvords personal estate were 
I to carry the real ; and so the word legacy may signify a 
ise of land (A). Now in order to collect the intent, the 
irt will look not only to the words of the will, but also, 
sidering the situation and circumstances of the testator, to 
fiame and object of it ; which in this case was clearly for the 
▼ision of his wife, or her whom he reputed to be such, dur* 
her life, and for his children after her. And the greater 
De of the real property as compared with the personail is 
) tcaterial in this case, to enable the Court to judge whe- /^ < 

r it Mras likely that the testator should have overlooked 
r) ; and to the same end it is stated that an ofier was oaada * 

(«) 11 East, «46. (*) 1 East, ST. note (ft). " 

(c) Per Chambre, J. m R09 V. Yewl, fS. R. 92U ' 



Dob 
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1S14. him for the purchase of his reversion, to shew that it is not 
probable that he could have forgotten he had such an estate. 
Again, the will is executed and attested in such a form as of 

VMino. necessity imports an intent to pass the real estate. For all 
which reasons it is submitted that there is an apparent intent 
to pass the real estate, and if so, the word effects is sufficient 
for that purpose. And as to there being no introductory clause 
in this will expressive of the intention to dispose of every 
thing which the testator had, it has been truly said that very 
little inference can be drawn from mere formal words of in* 

[ 451 ] troduction (d). But, Sdly, independently of any intention, the 
word effectSj as it is found in this will, does of itself pass the 
real estate. The words all andsingular^ and of what Mottire or 
kUtd soever^ with which it is coupled, shew at least, that it was 
intended to bear the largest possible construction that the 
word is capable of. And there is nothing ex vi termifd to con- 
fine its construction to things personal, as contradistioguished 
from things real. In Rex v. Asleit (a). Lord Alvanley said, 
^^ effects is a very large and general term, and is confined to 
no particular description of property either in specie or value." 
In its etymology it is derived from efficioy to accomplish^ and 
means such things which a man has gained or acquired, and, 
in a more general sense, which he hath ; it is synonimoua with 
a man's substance, or all he is worth ; and a devise of all be 
is worth has been held per se to pass the real estate (i). So 
in Hogan v. Jackson (c) J^rd Mansfield took effects to be sy« 
nonimous with worldly substance, which, he said, meant what* 
ever could be turned to value ; and, therefore, real and per- 
sonal eflfecis meant all a man's property ; and yet it is observ- 
able that that was a devise of << all the effects both real and per- 
sonal which he should die possessed of," which therelbre im- 
ported a chattel interest; and the testator died possessed oi 
leases which would have satisfied the word ^^ effects" in a more 
restrained sense; nevertheless it was held to carry the fise. 
That therefore is a strong authority, deciding upon the na- 
tural import of the word effects^ and shews that ^^ e^tfdi of what 
[ 45t ] nature or kind soever," in the present instance must mean all 
his property ; for what difference is there between a man's 
saying M my efects real and personal^ and his saying aU my 

(4) Per Lord BUeiib&r9^h, C J. U East, 372. (a) 1 N. fiL IS. 
(») Hustep T. Brsmtm^ 1 Br. Ch. 11. 437. (c) Cowp. S04. 
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^etls of what nature or kind sorter^ If id that case real ef* 1814. 
^fetis meant real property, and carried tbe fee, in this, effects """"^ 
mast mean property^' and the word property will carry a fee ; agidmti 
Doe V. Langlands (a). So in Doe v. White (6), and Doe v. Dwno. 
^rrout(c)y the word effects ^ and in Doe v. JLainchbury (d)y both 
property and effects, were held to comprehend the real estate* 
And Casnfield v. Gilbert {e) does not decide more than this, 
^hat the sense of the word effects may be restrained by the con» 
text. It is so restrained in several of the bankrupt statutes, 
ivhere it is used in contradistinction to estate: but that is no 
reason for restraining it in all cases. 

For the defendant, it was denied that the Court could look 
to circumstances dehors the will in order to collect tbe inten- 
tion ; and, therefore, it was said that this was a mere question 
upon tbe construction of the word effects^ simply, and as it 
stood alone, without any thing to mark in what particular sense 
the testator used it ; and that unless the word effects did pro^ 
prio vigore pass the real estate, the rule that the heir at law 
ehall not be disinherited but by express words or necessary 
implicatioa, must prevail. But it was insisted that effects^ in 
its natural and legal acceptation, is confined to personalty ; 
and all the eases where it has been carried farther, will be 
fbiund 'te have depended upon context, and therefi>re not to 
help this case, where the construction is merely upon the word 
itself. And sometimes, as it is admitted, context will restrain r 453 ] 
instead of enlarging the sense of general words ; as in Doe v. 
Buckner(,a\ and Hilton v. KenxDorthy (b). But independently 
of all context, whenever the Court has had occasion to cdn* 
aider the primary import ef the word effects, it has always held 
it to relate to things personal only. 

Lford Ellbnborough, C.J. No case has ever yet eeme 
before the Court touching either a will or any other sutijectf 
that I am aware of, where the Court have been called upon iQ 
pronounce on the technical Rieaning of the word effects, 
denuded as it is here of all context, unless indeed the words 
^ •f what nature or kind soever*' can be considered as context 
and explanatory of it. In CamfieJd ¥. CHlbert and Doc v» 
lAsbsehburjfj it was taken for granted that effects in its natural 
signification imports personal effecls; and no eaae has yet . 

<s) 14 Bast, 370. |^) I Bast, SS. (c) 15 Bast, SS4. 

on 11 Bast, S»0. (e) S Bast» «16. (s) S T« ft. 610. 

(•) 8 Bast, »&8. 
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1814. occurred in which that signification unaided by context has been ^ 
"^ extended to real estate. Where a testator has used the general 

against introductory words ^^ as to all my worldly substance/' and the 
Drino. word effecta has been coupled with the words ** real and per- 
sonal/' as in Hogan v. Jackson^ there it has been considered 
that the context gave it a more enlarged and comprehensive 
sense than it would otherwise have borne, and the word effects 
has from the declared intention of the testator been holden to 
pass the whole interest in the lands. And so in Dot d. 
Chilcot V. White the words " said effects" by reference to the 
antecedent bequest, which comprehended both real and per- 
sonal, were holden to include the real also ; but that was so 
[ 454 J hei j {,y the Court not upon the import of the word effects 
simply, but as it derived force from the reference that was 
given to it. On the other hand it may be said, that in Grni- 
Jield v. Gilbert the Court in holding that the word effects did 
not extend beyond the personalty, did not decide upon the 
general import of that word, because there was some context 
which favoured the narrower construction, for the testatrix 
excepted out of her effects her wearing apparel and plate, 
which was an exception clearly of a personal nature, and also 
directed that her effects should be divided by her executors. 
In the present case therefore, for the first time, the Courtis 
called upon to give it a sense unaided by context. We have 
a familiar meaning attached to the word effects, in its common 
use, and as it is used in the statutes relating to bankrupts, 
where estate and effects, reddendo singula singulis^ denote, the 
one things personal, the other things real ; and I am not awaio 
of any case where it has been holden in its primary and ori* 
ginal signification to mean things real. In the present case, if 
I were asked my private opinion as to what this testator really 
meant when he made use of the word, I must suppose that h^ 
meant, that which his duty prescribed to him, to convey allhi^ 
property for the maintenance of his family : but sitting in ^^ 
court of law I am not at liberty to collect his meaning firooP^ 
matter dehors^ but only from the expressions used on the ftc^ 
of the will. The rule of law is peremptory that the heir shaL^ 
not be disinherited unless by plain and cogent inference arisio^ 
fitim the vrords of the will. Here the snbaeqaent wordsi ^^ e 
what jsature or kind soever," are tacitly implied in tliepv^^^ 
ceding word ^ all," and carry the sense no fiurther ; .tbey 
not an expansion of the word effects beyond its natural 
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Dg. Admitting that they import that it 6hall be taken in its 181' 
lost enlarged sense : I am content to take it so, but I cannot "IT" 
o beyond its natural sense. It is no doubt a matter of great agaiM 
sg^ret to be compelled so to decide, because one cannot but ^^^^* 
lel that such a decision may, and perhaps will, disappoint 
hat ought to have been and what probably was the intention 
rthe testator : but we cannot yield to our wishes and overstep 
le fiiir rule of construction, in order to give to the word a 
mse more agreeable to our inclinations and the testator's 
aties, which sense it does not of itself bear. We are bound 
f the terms which he has used^ and cannot look beyond them 
ito extrinsic matter for their interpretation ; and in the two 
uses which I at first mentioned it was considered that effects 
rimarily imported only personal effects. I think therefore 
liat there must be the same judgment as we before pro- 
ounced. 

Jje Blanc, J. If the Court were at liberty to look to 
xtrinsic circumstances, to the nature or comparative value of 
he real and personal property, or to the situation in which 
be testator stood with regard to his family, in order to see 
rbat disposition of his property he probably intended to make, 
bey would undoubtedly be inclined to say that he must have 
stended to pass his real estate. But that would be a very 
angerous rule to go by, because it would be to say that the 
ame words should vary in their construction according to the 
[uantity of the property or the situation of the party disposing 
if it ; and that the will of one man who had a lawful wife and 

4 

egitimate children, and the will of another man who had lived 
vith a woman not lawfully but reputedly his wife, and who 
bid illegitimate children, and died seised and possessed of [ 456 
real and personal property, should receive a different con- 
struction. Therefore to avoid any such incongruity the Court 
eeks the construction in the words alone of the will. In the 
resent case there is no introductory clause, and the circum-- 
ance of the attestation by four witnesses is not enough of 
telf to shew a clear intention by the testator to devise his 
«d property. Then the words of the devise are, ^^ all and 
igular ray effects of what nature or kind soever." The 
tuition is, what is the meaning of the word effects. If the 
c^urt cao see that the testator meant by it to pass his real 
l«te, then the judgment must be for the plaintiff : but if we 
^ not perfectly satisfied upon that point, then the judgment 
"Vol. H. Y 
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1814* must pass for the beir. It baa been argued on behalf of tl^ 
plaintiff, tbat we are to construe the word effecU by looking 
the different ways in wbich difierent testators may baYO 

Drino. it iQ the several cases. But I doubt if that be a safe rule 1 1^ 
• safer rule is to abide by such construction as courts of ju st ii ^ 
have put on the word. Referring to decided cases we canot^ 
but collect from two of them at least, decided at ooBsiderat^l^ 
interyals, that the Court has treated the word effects in iit 
primary sense as passing only the personal and not the rati 
estate. If that be so, let us see whether in this instance it om 
be extended beyond its primary sense to carry the real eslata 
Without going through the cases which have been stated at 
the bar and commented on by my Lord, it is enough to 
observe that they all turned upon the construction which wai 
due to the word ^eds as it was aided by the context. Bat 
there is not the aid of context in this case : but the question 
resolves itself into what is its primary signification; and tbat 

[ 457 3 I take it is confined to things personal. It has been so lued 
in several acts of parliament, and particularly in the aeii 
relating to bankrupts. Upon the whole I cannot see my way 
dearly enough to say that in this instance, the word was med 
with intent to pass the real estate ; and therefi[>re thare must bo 
judgment for the defendant. 

Batlbt J. I have entertained considerable doubts apoa 
this case. It seems to me however that the plaintiff is not eati* 
tied, but that the defendant is. In order to entitle the plaia- 
tiff, we must be satisfied that it was the inteution of the teita- 
tor to pass his real property. If that is left in doubt on tbe 
face of the will, the necessary consequence is that we ougbt 
not to change the possession, and take it from the heir and 
give it to the devisee. There is not any case in which i§uU 
per ie without context has been holden to pass real property* 
There are many cases where the word is used, and beinf • 
word of an equivocal nature it may be made to pass the r#sl» 
or may be confined to personal property. This is the frit 
case where the word presents itself nakedly to be considered* 
Here are no introductory words shewing an intention ia th* 
testator to di^ose of the whole ; the probability is indeed m 
almost all cases that the testator means to pass the whole af 
his. property : but that is not enough unless he use words ^ 
shew clearly that he so intends. Hera the piBcedinf wm^ 
are nU emd singular^ which to a certain degree SM inffda ^ 

1 
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iviBioB, and peiliaps upon a critical exaaunatioa have refer* IU4. 
M0 miller to a ckattel interest thaa tb^ entire ioterecit in 
mdB. Then follow, ofwhai mature or kind soeoer^ which I am 
it «ware have ever b^eo deckled to ealarge the sense oitfftcis 
fjTPod its nataral import, and make it comprehend the real [ 458 ] 
Isie. lo Camfidd v. Gilbert the accompaoyiog words were of 
r^ger extent than here : they were, whereioe9er andvokatioetery 
wi ef wkai nature^ kindj or qmaUiy soever; and thoi^ it is 
■e, as it has been observed, that they were restrained by the 
otextf fet the ease shews that such general words as those 
^ not necessarily indicate an intention to dispose of the real 
lain. In Hogan v. Jaclaan Liord Mansfield certainly coasi- 
ved ^pBCts as a word of very general and extensive significa- 
■i; and if his authority stood alone, I should be inclined to 
isk that heconsidered the word ^ffeds as suficientia itself to 
las the real estate. But the subsequent cases of C!m|fEe2tf v« GiU 
rifWud Doe v« Lainchburj/y have treated it otherwise, and as 
iplying only to personalty in its primary signification* It is 
'great importance, and particularly so in the transmission of 
al property, that settled rules of construction should be ob- 
rved ; and I do not find according to these rules such a clear 
tention apparent on the face of this will as will extend the 
ord effects beyond its ordinary legal acceptation* 
Dampier, J* I have had considerable doubts upon this 
ise. , The external circumstances of this family would have 
3d me to wish that an authority could have been found to jus- 
ff our concluding that this testator intended to pass his real 
Mate. But I agree with what has &llen jfrom my brother Le 
Sfanc, and that we cannot look for such intention beyond 
e words of the will* The heir at law has an interest to be 
ken away from him only by clear expressions in favour of 
B devisee* AH the cases which depend upon context seem 
lae to have no bearing upon tibe present, because they all £ 459 } 
^ upon the intention, and not upon the natural import of 
y particular expression ; so much so, that in one of the cases 
iieh has been alluded to, even the words personal estate, 
fetch are clearly restrictive, were held to carry the real estate 
reason of the clear intention manifaited by the context, 
it in tins case there is no context to indicate any intention ; 
^ words are, ^^ all and singular my effiscts ;** and there does . 
t appear to be any decision upon these words nakedly and 
tbout context, extending them to the passing of real property » 

Y2 
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In many acts of parliament the word effects is used as a kir:: 
of sweeping word, after enumerating the several species ^ 
personal property, and so it is often used in wills. Here it h ^ 
no adjunct but ^^ of what nature or kind soever/* the imp<^ 
of which is before comprehended in the word all, and express 
eorum quoR iaciU insuni nihil operatur. It only shews that ^] 
testator meant to use effects in its largest natural sense. In Gocag 
Jield V. Gilbert the words were ^^ of what nature, kind^ or q^n 
lity soever,^' the latter of which is a comprehensive word: bm 
on the other hand there were also the restrictive words ^^ to 
he divided by my executors." The question here is, whether 
these accompanying expressions shall extend the sense of tie 
word effects to real property. In my opinion they are not sulli- 
ciently clear and explicit to that intent, and to disinherit the 
heir at law. They do not give a new sense to the word ethUM, 
Irat only enlarge its ordinary sense. 

Judgment for the DefendaaL 



[460] 



The King against The Inhabitants of Mountsorreil* 



UPON appeal against an order for the removal of MiUi* 
cent the wife of G. Swain^ and her two children, from 
Mountsorrell to Quomdofij the sessions for the county ofl^' 
cesier discharged the order, subject to the opinion of this Court 
on the following case : — 

O. SvDoin the husband was born at Wanlip^ where his btber 
was legally settled. When he was about 13 years old, his fatbet 
made an agreement with one Rawlins of QuomdoHj that B» 
should take his son for six years, to teach him the trade of a 
framework-knitter, and he was to allow jR. nine shiUings f^ 
V M. ». week for the first three years, for teaching him and his board 
and hidVMurd and lodging. G. Swain accordingly served R. six years ia tb^ 
Held^^at^' whole in Quomdon. And whether G. Swain was settled ia 
this was a de- Quamdon was the question, 
feciive con- Beauclerk and 6?. Marriott, in support of the order of ^ 

tract of ap- ^^ 

preoticewip, and therefore the son did not gain a settlement Cmder it 



Where the 
father agreed 
with R. that 
A. should 
take his son 
for six years, 
to teach him 
the trade of a 
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he was to al- 
low R, 0«. a 
week for the 
first three 
years, for 
teaching hipi 
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sions, relied on Rex v. Laindan (a)^ to shew that this was a 
defective contract of apprenticeship, and not a hiring and ser- 
Tice* That always must depend upon the intention of the 
parties to the contract; the justices have determined by their 
finding what their intention was; and surely, for the first 
three years at least, it was nothing more than a contract for 
teaching the son his trade ; and if it was intended as an ap- 
prenticeship for the first three years, it cannot afterwards enure 
as a hiring and service. 

Reader (with him Datftell) relied on Rex v. LiUk Bol- 
ion. (a) 

But the Court distinguished the case from Rex v. Little 
BoUoHj inasmuch as by this contract the son was entitled to 
none of his earnings, and instead of receiving wages from his 
master, his master was to receive wages from him as the price 
of teaching him ; it was a hiring of the master to teach the ap- 
prentice* The whole contract with the father was bottomed, 
and had for its object the instruction of the son, and nothing 

else. 

Order of sessions confirmed* 



1914. 

The Kino 

agmmt 
The Inhabit- 
ants of 

MOUNTSOR- 
B£LU 
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(a) 8 T. R. 379. 



{a) Cald. Sft7. 



The King against The Inhabitants of Standon. 






AN order of two justices for the removal of Ann widow Where a son 
of Joseph Farmer^ and their three children, viz. Ann j!^ pufchw^ 
aged nine, George aged seven, and Charles aged four years, piece of land 
from the parish of Eccleshall to the parish of Standon^ was ^^y^' ^ 

confirmed at the quarter sessions for the county of Siaf- father, who 

consented to 
idvance 90/. left to his wife, on condition, that a house should be built by the son on the 
land, which the father and mother were to have for their lives and the life of the survivor, 
md afterwards the same to go to the son, but the father and mother were not to sell 
ir dispose of it, nor to take any other family into the house ; but this agreement was 
Daly by parol; and afterwards the father advanced the 20/., and the son completed the 
Purchase, and the land was conveyed to him in fee, and he built a house of which tha- 
raier and mother took possession with bis consent, and lived in it for three years, without 

E lying any rent, when the father died, and the mother continued in possession : Held, that 
e fiUher did not ^in a settlement by the residence on the land, nor was the mother ea« 
titled to reside on it irremoveably. 



4SI CASES IN EASTER TERM 

1814. fard^ Bobjeet to tbe opinioB of this Court od tlie foUowm^ 
■ case: — 
^J^^ *Ann ia the widow of Joseph Farmer deceftsed, who about 
UmIbImiMi- fiye years ago was settled at Standon. About that time Jo- 
!iT(i!iiritft ^^^ ^^^^^ eldest SOD agreed to give 65/. for a piece of land coa- 
*r 46S 1 taioing three roods and 33 perches situate in EetleshM, 
which was offered to sale by the commissioners under an inde- 
sure act : but not having sufficient money himself, he applied 
to his father, who consented to advance 80/. (which bad been 
lefl to his wife Anny upon the following conditions, vfr. that 
a house should be built by the son upon the land, which tte 
fiither and mother were to have for their lives, and the life of 
the survivor ; after whose death the same was to go to Ae 
son ; but it was also agreed that the fiitber and mother were 
Bot to sell or dispose of the place, nor to take any other IbaiOy 
iato the house. The fkther was at that time advanced ia 
yeadrs^ and the son wished to shew his good will towards his 
aaA hit mother, and to assist them all he could. This agree- 
ment was not reduced into writing : but the father having ad- 
vanced the SO/, to tbe son, the whole 65/. were then paid by the 
son for tbe purchase^ and the land was conveyed by the award 
of the commissioners to the son in fee. The house was built 
immediately afterwards at the son's expense : but the father 
assisted personally in building it. When finished, the father 
and mother took possession of it with the consent of the son, 
who did not think himself at liberty to turn them out, nor did 
he ever attempt to do so. The son lived in another hoase, 
and his father and mother paid no rent to any person, and 
after having resided in tbe house about three years, the Ihther 
died, and the mother continued to live in it as before, with the 
son's consent, until her removal under the order to Standmu 
t 4({3 1 Petit and Barnes^ in snpport of the order of sessions, oon« 

tended, 1st, that whatever interest in the land the father might 
be supposed to derive under the agreement and by the ad- 
vance of the SO/ to the son, it was not an interest that wooU 
confer a settlement, because it was acquired by purchase for 
lem than SO/., and so was within the stat. 9 G^. 1. c. 7. t. 5. 
And the nature of the mother's interest was not changed bj 
survivorship, because she being a joint purchaser wit|i her bos- 
band took by entirety, and the whole intereit vested in her si 
iurvivor by pwnchaae («>. Therefim the utmost that dit 

(a) JUx V. Dtmchurehj Ban. 6. G. 4ri8. 
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could be entitled to would be a right to reside irremoyeably 1914, 
oil the estate with such child as was within the age of nurturo ; ■ 
which would leave the other two children removeable (ft), '^l^^ 
But) Sdly, they contended, which was the main point, that the ^e Inhabit- 
pauper had not such an interest as was sufficient to entitle sixnd^. 
i^r to reside on the estate irremoTeably. By the statute of 
irauds (c), this agreement, being by parol, could not have the 
effect of creating either in law or equity a greater estate than 
ID estate at will ; that would not be sufficient i or supposing it 
sould be considered as a lease from year to year, that would 
lot do, because the premises are not found to be of the yearly 
ralue of 10/. But it cannot be denied that an equitable in- 
terest is sufficient in many cases to give the party a right to re- 
lide on the land (d) ; which was an extension of the principle, 
Mriginally applicable to the freehold only, in fiivour of pau- 
pers at a time when they were removeable as likely to become 
thargeable c but now the stat 35 {?• S. c. 101. has altered the [ 464 1 
law in that respect, and made any further extension unneces- 
mty. Therefore, however it may be in those cases where 
9iere is a dear equitable interest, yet if it be doubtful wbe- 
iher the occupier would be entitled in equity to a conveyanee 
if the legal estate, this Court has never yet, and will not in 
Jiis collateral manner, decide that question. Nowhere the 
inrcbase money being only in part paid by one person, and 
ke whole legal estate being conveyed to another, there could 
u»tbe a resulting trust by operation of law for the person 
vho paid such part(a)'SO as to bring the case within the pro- 
riso of the eighth section of the statute of frauds. Then taking 
Us to be an executory agreement, within the fourth section, 
he question would be whether the party could compel a spe- 
iic performance in a court of equity. And it may be askedy-^ 
I that a fit question for the sessions to determine ? MHiether 
y delivery of possession and other acts of the parties such an 
preement be executed (6), or taken out of the statute depends 
pao nice considerations of equity, upon which even this 

Q) Rex V. Hemlington, CM. 6. S. C, I Dougl. S. n. 2» 
(e)f9Car. 2. c. S. «. 1. 

(li) Rex V. Holm Ea$t Waver^ IS East, 129. per Lord Ellenboroughy C. J. 
(«) Llopd T. SpOlet^ 2 Atk. 160. Crep v. Norton, ilnd,74. 
(^) BtOeker t. Butcher^ 1 Yemoa, Set, P^ke v. fFilHems, 9 Vera. 455. 
S&Mfi V. Cooke, 1 Sche. ft Lef. 41. . 
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1814. Courtis not competent to decide; the principles on whidir 
-.J. courts of equity decree being so inseparably connected with 

agahui their forms of proceeding that they cannot be applied by atri* 
antoof **" bonal, which does not proceed according to those forms. It 
Standon. was this consideration which probably influenced Lord Hard' 
wicke^ when he said in Rejp v. Tedford (c)^^ that the justices are 
not to inquire concerning fraud between the parties ; for that 
would make them a court of chancery." To instance in a few 
[ 465 ] particulars only, how widely different are the rules of proceed- 
ing in law and equity upon a question like the present. First, 
in equity, if the defendant were to deny that any parol agree- 
ment took place, a Court of Equity would not enquire into 
the truth of that denial ; a witness could not be heard ; or if 
heard, unless his testimony were supported by special circaiD- 
stances, giving greater weight to it than the denial by the an- 
swer, the Court would not make a decree (a). Again in equity 
if the party admits the parol agreement, but insists upon the 
statute, it seems to be the better opinion that he shall not be 
compelled to answer as to the part performance (6). At the 
sessions he would be bound to answer every question (c). 
Again it has been considered in equity that the payment of 
money is not to be deemed part performance to take a case out 
of the statute (d) ; and that nothing is a part performance 
which does not put the party into a situation that is a fraud 
upon him, unless the agreement is performed (e). And it lies 
very much in the discretion of a Court of Equity whether they 
will compel a specific performance or not, and many times they 
will not, but remit the party to his remedy at law for the pur- 
chase money. From all which considerations it is clear that 
the sessions do not proceed according to the rules of courts of 
equity, but oftentimes the very reverse ; they can only decide 
upon the general balance of testimony without reference to 
the forms of proceeding, or rules of evidence in courts of 
equity ; and therefore not only shall they not be required, but 
shall not be permitted to enter upon doubtful questions of 
f 466 ] equity. Neither will this Court introduce a new head of set- 
tlement by contract instead of estate ; where it is doubtful 
whether the party by going to a Court of Equity could compel 

{e) Burr. S. C. 60. (a) Co9tk v. JaektOH, 6 Yes. 19* 

(*)/Krf. S7. (c)46Cf.3.c.37. 

id) CUmm V. Cp0k€p 1 Scho» & Lef. 40. ^) /ML 4L 
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; specific performance of tbat contract No case has decided Wf4* 
a favour of that point, though Buller^ J. touched upon it in ^Tkina 
Zex T. Lopen (a). mgainst 

JPeake and Puller, contri, upon the first point, contended '^^^*^'*^ 
hat this was not a purchase within the 9 G. I. c. 7., not being Standon. 
or money only, but also in consideration of natural love and 
ffection, for so the case states, that the son wished to shew his 
;ood will to his father and mother : therefore the father gained 
. settlement by residence on the estate. Sdly. The mother 
ras irremovable* And that certainly depends upon, whether a 
]lourt of Equity would not have decreed a conveyance. 
iVhatever difficulties may be supposed to ob6tr4]ct the enquiry 
n the Court below, this Court surely is capable, by reference 
to known rules and decided cases in equity, of forming a judg- 
nent upon that subject. In Rex v. Betterton, (b) Lord Keti' 
fan professed to decide a question of settlement upon reference 
o what a Court of Equity would have done in that case. So 
lere by reference to the rules of equity, it seems that this 
vould be considered a trust by operation of law, and so not 
vithin the statute o( frauds ; for the legal interest is in ano- 
her, but the purchase money has been paid by a third person ; 
t is therefore a resulting trust for him who paid the money (c>; 
md it is stated, that there has been a part performance by de- 
ivery of possession, as well as payment of the money to take 
the agreement out of the statute (a) ; so that a Court of [ 467 3 
Equity would decree performance, *that is, a conveyance of a 
M)nditional estate for the lives of the father and mother, and 
the survivor, according to the terms of the agreement. Thus 
i devise, that J. S. his wife and children shall have free liberty 
uid power, during their natural lives, to dwell in the same 
house they now live in, has been adjudged to give an estate to 
/• S. (6). And as to the condition annexed to this agreement, 
hat the father and mother should not take in any other family, 
t is nothing more than the common case of a grant, with a 
proviso that the grantee shall not assign, or let in any other 
»er8on upon the premises. 

Lord Ellen BOROUGH, C. J. It appears clearly from the 
ery learned and ingenious ai^ument with which the case was 
opened, that no estate either legal or equitable was conveyed 

(«) 8 T. R. 5S2. (») 6 T. R. 554. 

(c) mm$ y. ffiUU, % Atk. 71. Uoyd V. SfiUety ibid. 150. 

(•) GunUr ?. fro/iejf, Ambl. 516. (») Rcif v. ff^oHamt Burr. S. C. 785* 
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to tbe father or mother, nor any such interest probably as a 
Court of Eqnity would have decreed to be conveyed^ They 
had nothing more than a conditional and qualified Ikeaoe 1^ 
parol to occupy, irrevocable perhaps, except On breach of tbe 
condition not to let in any other person. This is not like tbe 
ease of a devise ; here is no gift or grant of an interest in tlie 
land ; and the parties seem to have been aware of that, for 
they stood by and suffered the whole to be conveyed to the 
son, resting merely on bis parol licence that they should live 
there. 

liB Blanc, J« The ground on which this ease is rested, m 
that a party cannot be removed from bis own estate. Tbe 
cases decide that if a party has clearly an equitable estate be 
shall not be removed from it. But the Court most see desrly 
that he has an equitable estate which would be perfected m 
bim by tbe intervention of a Court of Equity. I think tbe 
argument here has failed in shewing that these parties eeaUf 
by resorting to a Court of Equity, have obtained a conveyasce 
of the legal estate* 

Per Curiam^ Order of Sessions confirmed 



The King against the Inhabitants of SmEAtHAii. 



Bysutsi G. TTPON appeal against an order for the removal of T.Xebf] 
b.f:\^l\^ U 1m8 wife and children, from Clapham to SUreaihmt^ ' 

sessions for the county of &trrey confirmed the order^ subjecl 
to tbe opinion of this Court on tbe following case: 



parish of 
Ciapkam) 
where the 

vearly rent ^ . 

or value of any hoate in the parish shall not amount to 201.^ or where any house (of wtet- 
ever v early rent or value) shall be let out to weekly or raonihly tenants, at a rent payable 
at a diorter period than quarterly, or shall be let out i» whole or hi psit in le%wgs, lbs 
churchwardens, &c. may compound with the landlord for tha parochial rates at a redaccd 
rental, and if the landlord shall refuse to compound he shiU be deemed the occupier asa 
shall be rated and pay the same, and his gsooi and also the goods of bisteaaat shell be 
distrained for tbe same, and the Icnaat shall dedactibetHM I Freriso thai ae tsnaaK ei 
any house as before mentioned shall, by reason ef his residing in^or occapy mg the ssme^ 
or by payment of any such rate in manner aforesaid, or which shall have been cuumubM 
for, bedeemed to acquire a settlement in the parish, but in every such case the landlord 
shall be deemed to have paid the same^ dec. Held thsft thb proviso did as* rsrtraia a asr- 
soB from gaining a setUement ia the aarish, by oecapyUig a hoeas sft theycadj am* ef » 
guiness, wkich eas aet cempomMlfos oes scfused to be cempeuadsd for. 
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r. Laker being legally settled at SimUham at Christmas l^H. 
1 took a house in Qapkam at the yearly rent of IS gaineas, ^i^7kii«g 
1 oootinued to rende in and occupy tbe nme with his wife mgmimtt 
I ftmily until his remo?al in August 1813. By tbe &1 G. '^J^^ 
u 107. ^^ for the better assessing and collecting the poor and SnuBAnuik 
ter parochial rates of the parish of Claphamy^ it is enacted 
9 ^ that where the yearly rent or value of any house, tene« [ 469 J 
Dt, or hereditament, within the said parish shall not amount 
X)/., or where any house, &c. (whatsoever the yearly rent 
ralue may be) shall be let to any weekly or monthly tenants, 
rent whereof shall become payable at any shorter period 
m quarterly, or shall be let out either in the whole or in part 
edgings, or in separate apartments, then, and in every such 
9y the churchwardens and overseers (if they shall think 
per) nay compound with tbe landlord or owner of all and 
ry or any such bouse or houses, &c., for the payment of the 
IT rates, and all other parochial rates at such reduced yearly 
tal as they shall think reasonable, so that no such house, &c. 
rated at less than one third or more than three fifths of the 
ival value ; and the landlord or owner of all such honsea, 
<j is required to enter into such composition t and in case 
h landland or owner shall refuse, he shall be deemed and 
M to be the occupier of such premises, and shall be tated 
and pay, tbe said rates charged upon his premises, according 
L fiur and equal assessment to be made upon the same. And . 
a ttie act autborisses the churchwardens and overseers to 
f such rates by distress and sale of the landlord's or owner'a 
ids, provided that no such landlord or owner shall becharged 
any increased rent reserved to him on account of his having 
eed to pay the rates heretofore charged on the occupiers of 
h premises, and that the goods of the occupier of any such 
ise for the rates of which the landlord 6r ofwner is made 
^ shall be liaUe to be distrained for so much of the rates 
lieeome due during his occupation, to the amoirot of the rent 
> by him, and he shall deduct the name from the rent then or r 470 1 
reofter due, &:c. And then comes the following proviso ; 
vided also, that no tenant or occ a pter of my Aome, 4^. as 
^ menH&ned shall by reason of his residing in or occupying 
1^ same, or I7 his payment of any such rate in manner 
"esaid, or whidi shall have been compounded for as afore- 
1^ be deemed to acquire any settlement in the said parish ; 

(«) & h 
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1814. but in every such case the landlord or owner of the premisef 
rT~ shall be deemed and considered to have paid the same, any law, 
agmtut or statute to the contrary hereof in any wise notwithstanding.'^ 
^anuf^f **' It was not proved that the landlord of the pauperis premises 
Strjbathah. had compounded or refused to compound for the parochial 
taxes imposed on the said house. The sessions were of opi- 
nion, that tlie pauper did not gain a settlement in Claphamb^ 
his residence in the house. And the question was whether by 
reason of this proviso the tenant of any house within the pa- 
rish under the yearly rent or value of 20/. is prevented fron 
gaining a settlement ; or whether the proviso is confined to 
such houses as the churchwardens, &c. shall have compounded 
for with the landlord, or the landlord have refused to com* 
pound for. 

Cowlei/ in support of the order of sessions contended, that 
the proviso was general as to all houses under the yearly reoi 
or value of 20/.^ without regard to whether compounded for or 
refused to be compounded for. And he observed upon the 
wording of this proviso that it was general, ^ no tenant of Aiy 
house as before mentioned, shall be deemed ta acquire a set- 
tlement," &c. and one of the classes of houses before-mentioned 
is that where the yearly rent is under 20/. But in the other 
[471 ] parts of the act where it clearly speaks of houses compoaaded 
for or refused to be compounded for, it uses the words sud 
houses f and in the former proviso that ^^ no such landlard^^ &^ 
Lord Ellen BORouoH, C. J. Whatever the legidatme 
has enacted we must abide by, and must give it the iair con- 
struction which is required : biit we shall not feel disposed to, 
go one step beyond that,' in order to give an extraordinary 
effect to an act of parliament abridging, in fraud of all the 
other parishes of the kingdom, the general right of all bis 
Majesty's subjects to acquire a settlement in this parish. A 
vast number of attempts has been made to introduce similtr 
clauses : but they have been met with a commendable industry. 
Here it is very clear tbat the parish do not bring themeelvea 
within the terms of their own act, and therefore the general 
law of the land attaches upon them. 

Lb Blanc, J. Although the proviso in words restraiBB 
the tenant of any houscy and not such house, from gaining * 
settlement, it is very clear what is meant by that, for it no^ 
only says as before mentioned^ but adds that, in ewry iuch cftCp 
the landlord or owner shall be deemed to have paid the nite^ 
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PIER, J. ^^ Any house as before mentioned,'* I take 1813. 

uivalent to ^^ such bouse ;" if the one is restrained, so ^ ,, 

' ' ' The Kino 

tber* againgt 

The iahabit- 

^uriamy Order of Sessions quashed. STREA-mABf. 
*s and Nolan were against the order of sessions. 



[ 472 ] 
^ King against The Inhabitants of Seacroft. fFedne»day, 

May 4th. 

DN a question touching the settlement of S. Jackson^ Where a per- 
ridow, and her four children, which came on before the J?** ®°jpg<^ 
at sessions for the West Riding of Yorky upon appeal waiter at an 
an order for their removal, the case was this : hoteI,aiidha4 

husband of the pauper while renting and occupying a yilege of Jell- 
a Leeds of the yearly value of 6/., engaged himself as >°^ ^^^^ li- 
lt the hotel in Leeds ; and at the same-time had the tap, ^nd'^e use of 
the privilege of selling malt liquors there ; and for the the cellar for 
ence of holding his liquors, had the use of the cellar Uquorf which 
ng to the hotel, which had a distinct and separate en- hadaseparate 
and of which he kept the key. He paid in the whole ^f^^^^ J"* 
situation as waiter, and for the tap and cellar, kept the key, 
rly sum of 60/. The annual value of the cellar, inde- "^^^^^ 

tly of the privilege of the tap, was upwards of six ofwaiter, and 

for the tap . 

question before the justices was whether the husband yearly sura of 

a settlement in Leeds; and they being of opinion that ^^^-' held 

not, confirmed the order of removal to Seacrofty his no* such an* 

settlement, subject to the opinion of the Court upon occupation of 

'edale^ in support of the order of sessions, said that the settlement 

ivas merely a perquisite attached to the office of waiter, Thb Court 
. -11. /.. .X ' ^»*1 not opoa 

it a holding of it as a tenant. a case stated 

letty contr^, contended 1st, that tbe Court might pre- [ 473 ] 
rom the facts stated that he was engaged as waiter by |^^°]f ^ 
ir ; and, Sdly, that the husband must be considered as year, for that 
rented the cellar during the time that he was engaged I' ^ ^^ ^^ 



sesBions. 
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1814L 
TheKiNQ 



as waiter; the rent was included in the annoAl aom he 
for his sitnation as waiter ; and he had a distinct posBeasioD, 
for he kept the key. And it makes no difference that he beU 
it only for so long^ as he should continue waiter, because a te- 
nancy at will is sufficient to confer a settlement ; the qftestion 
is, whether he did not come to settle on a tenement of 101. 
a year. 

The Court said on die first point, that the sessions and not 
this Court were the proper forum to draw the presumption of 
a hiring for a year, which they had not done ; Sdly, that tbere 
did not appear to be any taking of the cellar as a tenant, bat 
the use of it was only a privilege allowed him in respect of the 
principal thing which was the hiring himself as a waiter. That 
before a party can be said to come to settle in a CeaemeDt, 
there must be something like a taking of it as a tenant 

Order of Sessions confirmed. 



nenondind 
plainttfTin^ 
^ectment ia 
whose nime 
thomesoe 
pfofitB navB 

£4743 



cd nay sue 
foranoicBpe 
ofthedefisnd- 
ant ineiactt- 
tion for snch 
frofiti. 



Dob agidnat Jones. 

DEBT against the Marshal for an escape of one SiewiMm 
execution for damages and costs, in an action of D(fc f* 
Skemin for aiiesiie profits. 

Tinial warned for a nde tdsi to set ande the prooeediAga, ia 
order to question whether this action for an escape cojnU bs 
faroDght in the name of Doe the nominal plaintiff, instead of 
the real plaintiff who sustains the injury. 

But the Couit refused the rule ; for if the nominal pkiatiff 
may aue for mesne profits, he may also sue in this action. 



IK THE FiVTY-FouETfi Vbab ov GEORGE III. 474 

18t4. 



POONER and Others against Garland and Others. Thwnd^if^ 

^ May 6th. 

ULE to set aside the executioii, on the ground of its The Court >e- 

hmving issued pending a writ of error. After judgnent ^^^ ^^ 

m plaintifisi the defendants* attorney in last Hilary Term cntioa iaa«d 

Mied that the defendants should give a cognovU for the P^y* 

md costs payable in Easter Term^ which the plaintift' ^hen after ' 

ney declined. Afterwards the defendants' attorney made a iudfmeoi 

id application to him to take the cagnovii as proposed, and ^^^^^ thttir 

id to sign it, observing at the same time, that he (the plain- attoraey pro- 

ittorney,) would save a great axpeose to the parties, as a^^J^ffor 

he defendants* attorney) should otherwiee be under the the debt and • 

■i^ of bringing a writ of error in parliament, to obtain atafoul^*^** 

ime he had requested under the cogmnii proposed, for time, and of- 

lie must obtain time. The question was, whether the de» ff ^ ^^ ^Iff^ 

ints' attorney had not admitted the writ of error to be that it would 

ly for delay. ' save expense 

1% in support of the rule cited Rawlins v. Perry (a), ^^ heXuJd ' 

observed that what was said by the defendants' attorney [ 475 J 
lending a negociation, and before the suing of the writ of o*nierwisc be 

• cessity of 

rd Ellen BO ROUGH, C. J. Loose conversations of the bringing a 

ney would certainly not be sufficient to fix the party with ^^ obtain tbe 
posed object to delay : but when such a conversation as time he had 
s held at a period of the cause when a writ of error, if [hec^ai^ 
was intended, became most material and necessary for for that he 
sing such delay, it is, I think, accredited by the time of "^^^***^ 
ngit. \ 

YLEY, J. referred to Pool v. ChamocJc (c), 
lMPibr, J« referred from memory to a case where a party 
9d for time, and upon the other side refusing to give it, 
d then I roust bring a writ of error^ apd that was holden 
Jay. Here the par^ has declared that he must serve 
ecessary process for delay, with a view of driving the 
side to accept the cognovit. 

r Curiamy Rule discharged. 

tfpysl was against the role. 

(a) I N. R. 807. (a) 3 T. R. 79. 
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Monday^ 

Affidavit to 
hold to bul 
agAinstthe 
MeodEnt as 
acceptor of a 
bill of ez- 
[476] 
change most 
shew that the 
bill was due. 



HoLCOMBE against Lambkin. 

RULE for discharging^ the defendant on filing common 
bail, upon the ground, 1st, that ^< gentleman of Chehea!^^ 
wasan insufficient description of the deponent in the affidavit 
to hold to bail ; next that the affidavit was against the defend- 
ant as acceptor of a bill of exchange drawn by the deponeot, 
but did not shew that the bill was due. 

Espinasse shewed cause, and relied on Davison ?• March (ay 
in answer to the last objection, the Court having intimated 
that there was nothing in the first. 

Marry at^ contr^, referred to Jackson v. Yaie (b) where the 
Court had taken the distinction between Davison t. March 
which was the case of an indorsee, and the present caae 
which was that of an acceptor; and expressly decided upon 
that distinction in fiivour of the objection. 

And the Court assented to that, and made the 

Rule absolute. 



(a) 1 N. R. 157. 



{b) Ante, 148. 



Jf^ndajff 
Jimy 0th. 



Where de- 
fendant on 
being served 
with process 
declared to 



Hawkins against Snuggs. 



R 



ULE to set aside the execution issued after allowance of 
a writ of error, and restore the money to the defendapt* 
The action was brought upon a bill of exchange due March 
. ^ 1813. The defendant when served with process informed tb^ 
torney he plaintiflTs attorney that he could not pay, that it was usele^^ 
could not lo go on ^ith the action as he would delay it all he could, ati^ 
vrn'ttsden to when he (the plaintiflTs attorney) had obtained judgment, b^ 

go on with would bring a writ of error and put it off all in his power. I ^ 
the action as 




had soewn himlcnity, and requested that he mi|^ht pay the money by instalmeots i ^0^ 
that the defendant had admitted that the writ oferror was for delay» so as to f^t^efCit a * 
beiDg a stipertedeMi. 
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progress of the suit many dilatory steps were taken by the 1814. 
endant, and time was given to pay at the request of his 
Mrney. After judgment signed and allowance of a writ of agatntt 
or served on the plaintiff's attorney, he went to the de- Snuqgj* 
dant's attorney, and told him that as the defendant had ad- 
ted the writ of error was brought for delay, he would issue 
wation unless the defendant would pay ; when the attorney 
I you had better take care of the defendant, he is a desperate 
ow, and don't mind trifles, and he will oppose you by affi- 
ity and declares he will indict you for perjury if you swear 
ever Hiade such admission. Afterwards upon execution 
ng in, the plaintiff's attorney saw the defendant who re« 
•ted him to keep it secret as it might injure his credit, ac- 
iwledged that he had shewn him lenity and requested that 
tnighi pay the money to the officer by instalments, which 
I consented to, and so received nithout exposure; no no- 
^ being given to the sheriff till payment of the last part of 
debt. The question was whether the defendant had ad- 
ted that the writ of error was for delay, so as to prevent 
being a supersedeas. 

Setl who shewed cause, admitted that in some of the cases 
{>peared that the declaration of the party, that the writ of 
or was for delay, had been made after the writ of error 
ught (a) ; and so he said it was in effect in this case : but ac- 
ding to Poole v. Chamock (6), it is not necessary that it 
«dd be made after the writ of error. 

'^urwoody contr&, contended that it was not enough that the 
*ty in an early stage of the cause has declared he will delay [ 478 ] 
I bring a writ of error. The rule is, that it must be appa- 
if to the Court that the writ of error is brought merely for 
ay (a), and that, by the declaration of the party himself oc 
attorney (6). But where that declaration is made, as here, 
the commencement of the suit, it cannot appear to the 
Urt that the writ of error was for delay, because non constat 
X there may not be error since, and at the time of the judg- 
nt. And in Christie v. Richardson (c) Lord Kenyon said 
t every subject has a right to have his cause reviewed in a 
irt of error. Whatever suspicion therefore may be excited 

i) See Law y. Smith, and Evanz v. Gilbert, 4 T. R. 436. n. c. Matter- 
IV. CrranI, 5T. R. 714. 

S T. R. 79. (a) Per Buller, J. in Kempland t. Macaulay, 4 T. R. 436. 
V) 6 T. R. 669. Leveii v. Verry, (c) 3 T. R. 78. 

IToL. II. Z 
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1814. by the defendanfs declaration, that is not enough ; and as t<^ 

' what passed after the writ of error, upon the execution going 

against i^i that appears to have been done only with a view of securing 

SNUOG8. secrecy. The plaintiff under these circumstances ought at 

least to have applied for leave to take out execution, when 

both sides might have been heard. 

Lord Ellbnborough, C.J. Supposing the Court were 
inclined to adopt the rule that a previous declared purpose of 
suing out a writ of error for delay would be insufficient, and 
that there must be a declaration oF the purpose subsequently 
to the time of issuing it, let us see here if there is not some- 
thing equivalent to it. After the execution issued, it appears 
that the defendant acknowledges that he had been foirly dealt 
with, and requests time to pay the money by instalments; and 
does not an irresistible inference arise from thence, that tbe 
r 479 ] ^i*'^ ^^ error was merely brought for the purpose which he 
had before declared, of delay ? At present I can see no iNtrm 
in laying down the rule thus, that if the party has declared lie 
will bring a writ of error for delay, and afterwards sues one 
out, it shall be incumbent on him to shew a reasonable grooDd 
of error to the Court, or at least that there is some colour lor 
his writ of error. I am not aware however of any case except 
Pool V. Chamockf where there was nothing more than a declih 
ration before writ of error. 

Lb Blanc, J. The party comes to set aside the proeesd- 
ings; it was competent to him now to have shewn wherein tbv 
error lies, but be can shew none. 

Per Curiam^ Rule discharged («) 

(•) Sp^^ner v. Gmrlmuif cflif#> 474. 
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I parte Bowness m the Matter of Phillips, a Elank- ,, 

riinf Monday, 

'"P^- May 9th. 

r^HlLLiPS and Hawkins were bankrupts in partnership Thesut 4^8 

together; PAtV/ips also carried on the business of a wine does^notre^*** 
Tchant on his separate account. Phillips and Hawkins as strain a cre- 
:h bankers were indebted to Pen/old on simple contract in the rovin'^**'"d 
n of 4000/. Phillips committed an act of bankruptcy which a commissioa 
s known to Pen/old; after which Phillips and Hawkins ex- jebt^co'laracU 
ited joint and several bonds to Pen/old io secure the 4000?. ed before the 
1 interest. Afterwards, Phillips still continuing his trade ^^^ ^^ ^'^^^^ 
wine merchant, became indebted to Bowness in 800/., and whicb''^the 
omitted another act of bankruptcy, on which a commission commissioa 
lied against him on the petition of Bowness j and he was de- after notice 
red bankrupt. There was a joint fund belonging to the [ 480 J 
nking partnership, as well as separate funds belonging to ^Jil^^**^*^?'^ 
:h partner, and Hawkins was not a bankrupt. Penfold cy. ^ '"^ 
oved under Phillip's commission 4094/. 10^. 4(/., (being the 
iount of pirincipal and interest due on the bonds,) against the 
parate estate of Phillips. Upon the petition of Bowness to 
e Lord Chancellor to expunge the proof of Pen/old's debt, 
i lordship directed the following question for the opinion of 
8 Court : whether the said Pen/old was entitled by virtue of 
i said bonds, to prove his said de1>t under the said commis- 
h, as a separate debt due from the said Phillips. 
Oiffof-dj who argued on a former day, maintained the affirm- 
ire, and that Penfold was not precluded by the stat. 46 G. 
c. 135. s. 2. (a), from proving this debt. He said there 

i) 5* t. enacts, *' in all cases of commissions of tiankrapt hereafter to 
i«aed, all and 6very |Jerson with whonia bankrupt shall have really and 
K fide contracted any debt before the date and suing forth of such 
imis^ion, which, if contracted before any act of bankruptcy' coraroit- 
> might have been proved under such commission, shall, notwithstanding; 
prior act of bankruptcy, be admitted to prove such debt, And to standi 
be a creditor under such commission to all intents and purposes what- 
f fn nke manner as if no such prior act of bankruptcy had been commit^' 
. provided auch creditors had not at the time of tach debt being cotW' 
ited any notice of any prior act of baakruptcy .** 

Z9 
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1814. could be no doubt that before the statute this debt would have 
" been proveable under the commission, notwithstandins: the 
^^8. * prior act of bankruptcy, because it was a debt contracted be- 
fore the act of bankruptcy on which the commission issued; 
and such debt would have been barred by the certificate. Debts 
proveable under the commission, and debts to be discharged 
by the certificate, are convertible terms : but debts not due at 

[ 481 1 the time of the act of bankruptcy were not affected by the 
commission, and consequently not proveable under it; Bam' 
ford v. Burrell(a), And with respect to the petitioning credit- 
or's debt the law still requires that it should be a subsisting 
debt at the time of the act of bankruptcy on which the com- 
mission issues ; Moss v. Smith (6). But as to the proof of 
debts, the stat. 46 G. 3. c. 135. s. 2. has afforded this remedy, 
which is in relief both of the creditor and bankrupt, that debts, 
contracted before the date and issuing of the commission, shall 
be proveable under the commission, notwithstanding the act of 
bankruptcy on which the commission issues is prior to the 
contracting of the debt, in like manner as they would ba?e 
been, if such act of bankruptcy had not been prior ; such in 
substance is the effect of that enactment. It is a remedial 
law, not a restrictive one ; it is to enable those to prove who 
before the statute could not prove, not to impose a limitation 
on those who could. And, therefore, though the words ^^ not- 
withstanding any prior act of bankruptcy'' are general, they 
shall not be intended to mean that wherever there has been any 
act of bankruptcy prior to the contracting of the debt, a cre- 
ditor shall only be admitted to prove his debt under the con- 
dition there imposed ; because that would be to restrain the 
proof of debts and not to enlarge it ; for it has already been 
stated that no such restriction before existed. Yet that most 
be the argument to shew that this party is not entitled to proYO 
this debt. It may further be observed, that a mere act of 
bankruptcy not followed up by any commission or proceeding 
is of none effect ; Foster v. AUanson (c) ; and it would bo 

[ 48S 3 very strange if in consequence of an enactment which wtf 
intended to relieve both the creditor and bankrupt, the ai- 
signees or petitioning creditor should be enabled to set op 
an act of bankcuptcy in derogation of their own title which 
before the statute they could not have done, in order to 

(•) 9 Boa. & Pol. 1. (h) 1 Campb. N. P. C. 489. ie)% T. K. 47i* 

1 
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Meat the creditor of his proof, and the bankrupt of his dis- 1814. 
Aarce. " 

Marry at ^ contra, denied, Ist, that this debt would have been imt. 
iroveable under the commission before the statute ; Sdly, sup- 
m\w% it would, the statute has prevented it, by drawing the 
Kstinction between a creditor who does or does not know of a 
irior act of bankruptcy* 1st, He said that the general rule 
rts, that if the debt be contracted subsequently to any act of 
iMikriiptcy, not to the act alone on which the commission is 
bfiiided, it is not proveable under the commission ; and until 
\m statute {b. 5.) even the commission itself was avoided by 
Ai act of bankruptcy prior to the petitioning creditor's debt. 
Therefore, this debt being contracted after a prior act of bank- 
uptcy, was, by the general rule, not proveable under the com- 
MSsioB. The statute was intended to give a partial relief in 
his respect, that is, to such creditors as had not notice of any 
frior act of bankruptcy ; consequently it cannot aid in this 
ase, because the creditor had notice. But, Sdly, supposing the 
lebt would have been proveable before the statute, yet the 
tatttte has interfered to prevent it ; because the enactment is 
;eneral, ^^ in all cases of commissions, &c. all and every per- 
on shall be admitted to prove a debt contracted before the 
ommission, notwithstanding any prior act of bankruptcy, pro- [ 483 j 
ided he had not any notice of any prior act of bankruptcy.'' 
Therefore the enactment clearly imports that in all cases, where 
e has such notice, he shall not be adinitted to prove. And 
Us construction seems reasonable, in respect both of the cre- 
itor and the bankrupt; for if the creditor, knowing a man 
as committed an act of bankruptcy, chooses notwithstanding 
> give him credit, he cannot be supposed to give credit to his 
Sects ; and so also if the bankrupt become indebted under 
lase circumstances, he cannot complain that he remains liable; 
Inch certainly would be the consequence of such debt not 
eing proveable under the commission. 

Giffori in reply, in maintenance of his first proposition, that 
lis debt would have been proveable before the statute, re- 
Tred to Stat. 5 G. 2. c. SO. s. 7. which discharges the bank- 
ipt from all debts due .at the time he did become bankrupt^ 
lerefore, the converse follows that the debt would have been 
roveable : he also cited Donovan v. JDft^ (o), and Ex parte 
ionovan (&), to shew that it did not lie in the mouth of the 

(a) East, U. (*) 15 Yes. «. 
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1814. aBsignees to set up the prior act of bankruptcy. But he prio? 
-"" " cipally insisted as before upon the act being remedial, whereas 
^vEsa. ^ ' the construction contrd would make it an act for narrowing 
the proof of debts. 

Lord Elle^ BOROUGH, C. J. The argument with which 
the counsel has concluded, and which he originally relied on, 
is, I think decisive. It certainly was the object of the act of 
r 484 ] parliament to facilitate and give a greater capacity of proving 
debts on certain terms, and not to abridge it. I feel it unne- 
cessary to go into anjr other question. If it had not been 
doubted by the learned mind who has directed this case, I 
should not have much hesitated. However, ^s it is, we will 
look at it again before we certify. 
The following certificate was sent : 

We have heard this case argued by counsel, and have con- 
sidered it, and are of opinion that Pen/old was entitled, by 
virtue of the said bonds, to prove his said debt under the said 
pommission as a separate debt dup from the said Phillips. 

Ellenborough^ 
S. Le Blanc. 
J. Batley. 

fL. Dahpieb. 

Jifaj^ 9th, 1814. 



fVfMfa^, Lloyd qgainst Wiluams and Others. 

May 10th. 

plea in abate- TXECLAR ATION of Easier Term, in assumpsit for work 
'iwal*impar^ JL/ and labour as an attorney, with the money counts. After 
lance is bad, a general imparlance to Trinity Term, the defendants plead in 
"aken B^-*^ abatement that the supposed promises were made jointly with 
vantaee of on others not named in the bill, and pray judgment of the bill 

special de- ^nd declaration. Demurrer aBsifrninir for cause that the de- 

murrer 

though* not fendants ought to have pleaded in abatement of the bill onlyir 

asBigned as a qqcI to have prayed judgment of the bill only (a). Joinder, 
r 485 I Lord Ellbnborough, C J. inquired how this plea in 
abatement could be supported after a general imparlanof* 

(a) Lee v.^«nief| 5 Mod, 144. M^at v. Fun MHUnfen, ^B.Af. lt4.o.f( 
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And Dampierj J. referred to BuddUv. Wilson {a) where on a 1814. 
general demurrer the Court held that the plea in abatement, "~"" 
which otherwise might have been supported, was bad, because «^[S 
pleaded after a general imparlance ; which case, he said, was Wiluams. 
precisely in point, and was founded on Dacres v. Duncomb^ 
1 Wentr. SS6. And Baylet/^ J. added, that you need never 
d^anur specially to a plea in abatement. 

Judgment quod respondeat ouster, 

JPuller was in support of the demurrer. 
Twiss contr&. 

(a) 6 T. R. 369. See Evem v. Stevens^ 4 T. R. ft 4, 



Hagedorn against Oliverson. T^iUg, . 

May lOtb. 

ASSUMPSIT on a policy of assurance tried before Lord Where plaia- 
Ellenboroughj C. J. at the London sittings after M- *iff effected 
fihaelmas Term, when a verdict was found for the plaintiff for onship'as^ 
800/. the amount of the defendant's subscription, subject to the ^^H >» his 
Opinion of the Court on the following case : — for'andTn the 

The policy was effected by the plaintiff (a) on or about n«n>eofall 
the 2d of August 1810, as well in his own name as for E*86] 
and in the name and names of all and every other person other pmoii. 
and persons to whom the same doth, may, or shall apper« ^^* '^^ the 
taioy &c., in the usual form, upon the ship Fiesco, valued at for the iNMie- 
S3O0L at and from Gluckstadt^ and any port and ports in the fit of 5. hq 
river Elbe, to any port or ports in the United Kingdom, with S^pwlIXk 
liberty to carry simulated papers, &c. sail under any flag, &c. a licence to 
The declaration averred the interest to be in F. S, Schroeder(a)^ I^Hie the 
and a loss by capture. At the tin^e of effecting the policy a lonhappeo* 
Schroeder was and is a subject of the king of Denmark^ then ®^» ^^^flT? 

'Wards 51 hy letter to the plaintiff adopted the insurance: Held that the pniintiff mifhl 
recover against the underwriter, averring the interest in 5w ^ 

(«) It was stated upon the argument, and so taken, that the plaintiff gave 
the order to the broker to effect the insurance. 

(m) See Hagedorn v. ReH ante, Vol. L 567. by which it appean thai 
Sehreeier imM iatereited in a moiety of the ihip. 



486 CASES IN EASTER TERM 

1814. and now at war with Greai Britain* In order to legalbe 

the Toyage the plaintiff had procured a licence, which wai 

against glinted (o him, by the name of J". P. H. Hagedom oi Lon* 
Olxv£rson. j^Qfi^ on behalf of himself or other British or neutral met* 
chants, permitting a vessel bearing any flag except the FrtnA 
to proceed with a cargo from within certain specified limiti, 
within which Gluckstadl was, to any port of this kingdom 
north of Dover^ &c. The ship was loaded at Gluckstadl in 
Jult/ 1810 with a cargo on British and neutral account, and 
sailed from thence under Danish colours for London on the 
S6th of that month, and was captured by enemies, carried into 
a port of Hollandy and condemned. The policy was effected 
for the benefit of Schroeder^ but no letter or order was proved 
from Schroeder before the loss, but a letter from him to the 
plaintifi^, dated the S6th of Julj/ 1812, before the commence* 
ment of this action, was produced, wherein he adopted the in- 
surance in the following terms : 
[ 487 j ^^ I may now, I hope, expect that you have effected a final 

settlement with the underwriters per Fiesco^ and request you to 
lay out the amount for me in coffee/' 

No other evidence was given of the connection of Schroeier 
with this policy. The question for the opinion of the Court is 
whether the plaintiff is entitled to recover : if the Court shall 
be of that opinion, the verdict is to stand ; if not, a noneoit 
is to be entered. 

Taddt/ for the plaintiflT said the question was, whether this 
insurance, having been effected without a previous order or 
authority from Schroeder, could be available for his benefit* 
And he admitted, that in general the benefit of a contract made 
with one person cannot by law be transferred to another S 
though that is not universally so in the law merchant, as biU^ 
of exchange, &c. ; and it should seem by analogy to torts tha^ 
where a contract Is made originally for the benefit of a tbir^ 
person, though without his order, it may enure to his benefit 
if he afterwards agrees to it. Thus in 7 JT. 4. 35. upon an^ 
inquest between two parties on a writ of trespass for ♦nigi nij 
cattle, the defendant justified as bailiff for services due to tlu^ 
lord, and the pkiatiff traversed that he was bailiff at the timi^ 
of the taking, and shewed in evidence that the defendant took^ 
them upon a claim of heriot due to himself^ so that he cooldtf 
not be bailiff at the time to another^ and Gaseoigtmj J. aaii 
that ^^ if when he took then be claimed properly for m kmiot 
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him$ei/j although the lord agreed afterwarda to the taking for IS] 
Bervices due to him, yet could he not be his bailiff for that tinit. 
But if he had taken them without command for services due to mgmkk 
the lordj and the lord had afterwards agreed to this taking, he ^^^^^ 
should be adjudged his bailiff though he had nerer been his [ 488 
bailiff before/' And the same was holden in Godb. 100. So 
liere the plaintiff without command has made this policy for 
the benefit of Schroeder^ and Schroeder has afterwards agreed 
to it, therefore the plaintiff shall be adjudged his agent for this 
purpose. And here also the policy being effected for the be* 
nefit of all persons concerned, perhaps the mere shewing that 
lie was a person concerned, would have entitle^ him to adopt it ; 
m fortiori therefore where it is shewn that his benefit was indi- 
vidually contemplated in the making of it* This case is very 
similar to Wolff v. Homcasile (a) which was decided upon the 
maxim ornnis ratihabitio retrotrahUur^ &c. and foils within the 
same maxim. And by his letter adopting the insurance Schroe^ 
der has made himself liable for the premium. 

Scarlett^ contri. The case from the year books, and that in 
Godb. are founded on this, that if a trespass be done for the 
benefit of another, who ag^eeth to it after it be done, his agree- 
ment subsequent amounteth to a commandment, and in that 
case the maxim omnis ratihabition &c. applies, (b) But that is 
not so in contracts, unless the party who contracts for the be- 
nefit of another be his general agent ; in which case if he 
adopts the contract, it will be evidence for him that he 
antborized the making it. Such was the case of Wolff w. 
Bcmeasile; the plaintiffs were general agents of the con- 
signer, and made insurance for his benefit, and he afterwards 
approved of it, and therefore they were held to be the persons 
HHho ireceived the order to make it. So in Lucena v. Crau* 
%r</(r), which was cited for the plaintiff at the trial, the I>iilcA [ 489 
sooimissioners were general agents for the interests of the 
trown; and besides in that case an order was given contemn 
Mrary with the insurance, so that this question did not ipto* 
ierly arise. And in Routh v. Thompson (a) there was alao aa 
Mrder to insure finom the prize agent appointed by the captors^ 
who not having any interest thenaelves^ were considered as 
tevi^g appmnted him as agent on the part of the crown, aodoa 

(a) S Bos. and P. 316. (b) 4 Inst 317. 

(0 1 Taunt. 3S&. t N. K. f«9. (4 IS East S74. 
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that the decfsvon turned. But here no such order ia stated, 
neither does it appear that the plaintiff was the agent of 
Schroeder in any way ; and the presumption is against his be- 
ing so, for Schroeder is an alien enemy. The question there* 
fore comes to this, whether if a total stranger to A. make as* 
surance^ he shall be at liberty to say that he made it for J. 
without shewing any order for that purpose from A» but onlj 
a letter from A, adopting the insurance two years afterwarda, 
and after a loss has happened when it was clearly for the ad- 
vantage of ^. to adopt it. Now that appears to be directly 
against the stat. S8 G. 3. c. 56. which requires persons effect- 
ing insurances to insert in the policy the name either of the 
consignor or consignee, or of the person who shall receive, or 
of the person who shall give the order for such insurance. 

Taddy in reply said, that if SchrSeder might adopt the act 
of the plaintiff, then the statute would be satisfied, because th^ 
plaintiff whose name was in the policy was the.pepson who 
gave the order to the broker to effect the insurance. And bo 
maintained that Lucena v. Craufurd and Routh v. Thomp^ 
son (b) were authorities in point, to shew that he might adopt 
his act, and that the subsequent ratification shall be referred 
to the prior order. 

Lord Ellbnborough, C. J. The difficulty in this case 
arises from the situation of Schroeder ^ because he might, by 
refusing to adopt the policy in case the ship had arrived, hafo 
got clear of the premium, for if the plaintiff had brought an, 
action against him to recover it, I do not see how he eoold 
have succeeded. That constitutes something of an anomaly ^ 
because in one event, namely, that of a loss, he might secure 
himself, and nevertheless might have avoided the payment (>C 
the premium, in the other event of the ship's arrival, by de^ 
daring that he chose to stand his own insurer. But I do no^ , 
think that consideration governs the case now before usbe^-* 
tween this plaintiff and the underwriter. The plaintiff bad ^ 
right to effect an insurance, on the chance of its being adopted ^ 
for the benefit of all those to whom it might appertain ; whicftm 
are the words of the policy. He might insure for those vfhi^^ 
were actually interested, and possibly for those who might b^i 
interested, Schroeder was interested, and might become prir^r 
to the benefit of this insurance by subaequent adoptiobi 
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>ing to Lucena v. Craufurd and Routh v. Thompson. He 1814. 

adopted it, and now it is made a question, whether he can ^ ' . 

ime privy to the benefit of it. It appears to me upon those agtOmt 

lorities that he may, and may make use of the name of the O^'^besoh. 

ion at the head of the policy, as the person who had given 

order to effect the insurance, which will satisfy the stat. 

Gr. 3. c. 56. It seems to me, therefore, that this action is 

ntainable for the benefit of Schroeder^ who was interested [ *81 3 

he time, and has become privy by adoption. 

LiE BjLANjC, J. The diflSculty thrown in the way of the 

iatiff has been this, that if Schroeder^ in the event of the 

p's arrival, had chosen to repudiate instead of adopt the 

itract, he might have done so, and there would have been 

means of coming upon him for the premium. But this 

icy was eflected for the benefit of all persons interested, and 

iroeder was a person interested ; and I take it, that after 

1 ship sailed on the voyage insured, the plaintiff was bound by 
insurance, and could not have recovered back the premium 

m the underwriter, by averring that this was a policy with- 
t interest ; the answer would have been Schroeder is inter-" 
ed, and he may elect to adopt the insurance. I therefore 
iceive the underwriter would have had a right to retain the 
minium. Then Routh v. Thompson is, I think, an authority 
shew that Schroeder being interested might subsequently 
opt the insurance made by the plaintiff. There the crown' 
opted it after a loss; and the distinction taken in that case, 
It the party making the insurance was appointed by the 
ptors who had no insurable interest, and therefore that he 
K)d in the relation of agent on the part of the crown, whose 
ents the captors were, does not, I think, make any difference. 
Bre the plaintiff was not unconnected with the insurance; he 
tained a licence and made insurance for the benefit of the 
^aers, though without communicating with them. Schroeder^ 
K> is an owner, afterwards adopted it. That case is an au« 
>rity to shew that he might afterwards adopt it. This, it 
iBt be remembered, is a question between the plaintiff and 

2 underwriter, and not Schroeder and the underwriter ; and [ ^92 ] 
less we saw that the underwriter would not have been en- 
led to retain the premium, we cannot say that the plaintiff 

>)ot entitled to his contract, unless it could be shewn that 

iB is a mere gaming policy. 

Bayley. J. I think this is a case in which the defendant 
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1814. ooght to pay, and the plaintiff ought to receive for a loss oAder 
^~ ' the policy. A I088 has happened, upon which, the defendaDt 
agrmintt Undertook to pay, and if the premium could not have been 
LivBBsoN. i-ecovered back from the defendant, there is not any circuoh 
stance here which should exonerate him from liability. I 
think the plaintiff never could have recovered back the pre* 
mium from the underwriter, because of the uncertainty whe- 
ther Schroeder would adopt the assurance, in respect of which 
the underwriter would have incurred the risk. While the 
contract was in fieri there was not any disposition on the 
plaintiff's part to have the policy vacated, and if there kd 
been, it would have been an answer to him, that Schroedtr 
might have adopted it. Then comes the question whether 
Schroeder is entitled to take the benefit of this insnranee. It 
is stated that it was effected for his benefit, therefore it wii 
intended to cover his specific interest at the time. Schroeier 
had an interest at the time, and although there was not uj 
specific communication at the time, yet as Schroeder was coi* 
neoted in the coQcem, it was reasonable for the plaintiff to 
expect that Schroeder would adopt an act which coold be dene 
with no other view than for his benefit. Schroeder mast he 
considered as under a moral if not a legal obligation to adopt 
[ 493 ] it althovgh the ship arrived. Being under that obligatioa ii 
all events, be thinks that he is warranted in adopting it evei 
after a loss, and he has adopted it. The case of RwUh v. Tkmp' 
son shews tlMit if a policy be efiected with reference to theh^ 
nefit of a person interested, an adoption of it by such penem 
after tbe loss will be sufficient. 

Dampiba, J. The plaintiff placed himself in as awkwtfd 
situation by advancing hie money for the premiums, «poa tie 
expectation that Schroeder wenld adopt his act, whicb Scktwkr 
might have rafoaed to do in the event of the diip*s arrival ; tnl 
if be had, I do not see that tbe plaintiff eoaSi' have recovered 
back the preariimiB. The qneetion then is wbethcif Schroelff 
bad on interest in the policy. He was owaer of the ship, tirf 
flie policy was effected for bie benefit ; that aeeniB to ma to 
give him an interest. If then be bad an interest, bis ittb^ 
sequent adoption will be good. RoMi r. Thompion is a fkfl 
and dear aatkarity Id that point ; there tbe agettty was ealy* 
constructive agency, and it doetf not appear te ne to aArf 
any distinction, because the insurance did not eone withbi ^ 
scope of his agtsey. Therefore it seems to me to govern ^^ 



IN THE FiVTY-FOURTH YtAR OF GEORGE III. 4SS 



; there is no difitinctioix in reason dipagh there nay be a 1814* 
ireoce. All the averments in this declaration are eertainly 
f proved, and therefore the plaintiff is entitled. 



HAOBDOftK. 

agmmsi 



Judgment for the plaintiff. 



[494] 
Blackett^ Bart, against Mary Ann Lowes. S^^^^ioth. 

IRO VER for wood. Plea general issue. At the trial where bj 

at the last Northumberland assizes before Wood^ B. a ^J^^^^^ 

lict was found for the plaintiff for 60/. (the value of the between the 

d) subject to the opinion of the Court on the following lord and cer- 
tain tenants 
* of customarj 

ty articles of agreement, dated 1656, between Francis tenemento 
ilk then lord of the manors of Ridl^ and Thomgrafion ^^Xl"^" 
lie one part, and certain persons named and describe as nants coye- 
nts of certain customary tenements within those manors of !u"^^^ 
other; reciting that suits and differences were likely to heirs or as- 
} between them, touching the fines, customs, and services ^■&°^* 7^"^^ 
Ji ought or were claimed to be paid and performed for sell, or dis- 
r respective tenements, for prevention whereof and for pose of any 

J * • • al •!. A J J wood stand- 

ing and ascertaining the same, it was covenanted and ^q, ^^ grow- 

led by the said parties, that it should be lawful for the said iDg» or here- 

, his heirs and assigns at all times thereafter, to take and ^^^j^,^^^. 

ose of any woods or underwoods within their tenementa out the li- 

loot any interruption from them, their heirs or assigns; he f^|*,^^^e 

covenanted to set out yearly, upon request of the tenants, suAcientfor the repairing^ 
«ir hpuses, &c. and other necessary uses in and about the said tenements, and that in 
any of the tenants, their heirs, or assirns, should plant any wood upon the said tene- 
ts, it should be lawful for them to cut down, use, and dispose of all or any such wood 
epairing their houses, &c., or for any other their necessary uses without disturbance of 
ord ; Held that defendant, who was tenant of one of the customary tenements com- 
d in the above agreement, was not entitled without licence of the lord to cut down 
ifH woQ^ which Imd been planted on the tenement by a tenant since the agreement, 
that havrng so done, the lord might maintain trover against her for the wood, 
idence that the tenants of defendimt's estate for 30 years and upwards had publicly, 
irithout interruption from the lord^ and with his knowledge, cut and sold the planted 
1 on the estate in large quantities, was held to be admissible in this case^ and therefore 
w trial was granted ; out evidence of reputation that the tenants of defendant's estate 
the rig^t ofcuttiog aadselliogpbutted wood washdM aot to bt admiMible. 
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1814. the said lord, his heirs and assigns,' leaving suflScient tfpon (he 

^ said ^tenements for the necessary uses and occasions 6f the re- 

dgaifut spective tenants, and also giving reasonable satisfactiori aoto 

•r49^ I ^'^^ ^^^ ^^^^ ^^^^ ^''^ damage as they should sustain by oc* 

casion of taking or carrying away of any such woods or an- 
derwoods; and the said tenants covenanted and agreed, that 
they, their heirs and assigns, or any of them, should not nor 
ivould at any time or times thereafter, cut down, sell, or 
Otherwise dispose of any timber, wood, or other wood stand- 
ing, growing, or being, or which should thereafter stand, 
grow, or be in or upon their respective tenements, or any of 
fhem, without the licence and consent of the lord of the ma- 
tors for the time being, or his steward or bailiff, first bddand 
obtained, save as thereinafter was expressed; and the said 
lord, for himself, his heirs, executors, and administrators, co« 
Tenanted and agreed with the said tenants, their heirs and as- 
signs, that he, his heirs and assigns, or his and their bailiffs and 
officers, should and would yearly from thenceforth for ever,* 
upon the request of the said tenants, &c. set forth and alloir 
sufficient timber, wood, and other wood growing upon their 
several tenements, as often as need should require, as well for 
the necessary repairing their houses, sheals, and sheds, as of 
their hedges and fences within the said manors, amd for aH 
other necessary occasions and uses whatsoever, in, upon, or 
about the said tenements ; and that in ease any of the said te- 
nants, their heirs or assigns, should at any time thereafter set 
or plant any wood upon any lands or grounds within or be- 
longing to their tenements within the said manors, or either of 
them, it should be lawful for such tenant, his heirs and assigns, 
at any time, at his and their wills and pleasures, to cut down, 

r t9S T ^^9 ^°^ dispose of all or any such wood so planted, for the re« 
pairingj upholding, or maintaining of their houses, hedge^^ 
and fences, or for any other their necessary uses, without ao^ 
denial, inrterruption, or disturbance of the said lord, his heir^ 
or assigns, or of any of his or their officers or servants. Thes^ 
articles of agreement were ratified and confirmed in 1656 by ^ 
decree of the Court of Chancery. The plaintiff is lord of tk.^ 
said manors, and the defendant one of the customfMry tenant 
of the manors, or one of them, in respect of three &ro^ 
which are part of the ancient customary tenements of th^ 
said manors, o^ one of tKem, and at the time of making tli^ 
above agreement belonged to some or one of the p«rtie» thereto 
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described as tenants. About March last the defendant, with- t^4. 
out the licence of the plaintiflT, cut and sold wood of the value 
of 60/. growing upon two of the farms, or one of them, which agmntt 
wood had been planted by sonle or one of the customary te- Low»; 
nants of the same, since the making df the above agreement. 
The defendant's counsel at the trial tendered evidence to prove 
that there were upon the defendant's estate about fort]^ atres 
of planted wood ; that for thirty years and upwards the te- 
nants of the estate for the time being had openly and publicly^ 
and without any interruption whatever on the part of the lord, 
cut and sold planted wood growing upon the estate in large 
quantities ; that this was done with the knowledge of the lord 
whose bailiff* lived in the immediate neighbourhood, and that 
the bailiff's son was for several years employed in cutting and 
working up for the purchasers the wood so cut and sold, and 
that the general reputation of the country as far back as liv- 
ing memory extends had been that the tenants of the defend- 
ant's estate had the right of cutting and selling planted wood 
at their free will and pleasure. This evidence was tendered r^gj -i 
as evidence from which a grant, release, or other agreement 
between the lord and the tenants or tenant, authorizing such 
use and disposition of the planted wood, might and ought to be 
presumed. The evidence was rejected. It appeared by a 
note in the handwriting of one fV. Lowes deceased^ under 
whom the defendant claimed that in Feb. 1767 the said Wi 
Lowesy having occasion for five ploughs and various other im- 
plements of husbandry, directed an application to be made to 
the bailiff of the then lord of the said manors desiring him to 
set out wood for that purpose. 

The question for the opinion of the Court was, whe.ther the 
esjdence tendered ought to have been received : if the Court 
shonld be of opinion that it ought, there was to be a new trial, 
unless they should think upon the evidence received| that the 
plaintiff was not entitled to recover, in which case a nonsuit 
^iras to be entered ; otherwise the verdict was to stand. 

Scarlett for the plaintiff contended that, the evidence was 
properly rejected ; because if received it would, not have justi- 
fied any presumption amounting to a defence ; for the utmost 
that could have been inferred from it would have been this, 
that. the tenants, who cut and sold the planted wood with the 
knowledge of the lord, did it under a licence from the lord,* or 
^ttking it most strongly against him, under a grant or release 
■^ftde to the particular tenant or tenants who so cut. But what 
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fair presumptioii could have arisen from this exercise of tbe 
right, that it was more than a grant or release to tbe particular 
tenants exercising the right, and extended not only to them, 
but to their successors for all * time ? The evidence therefore 
was inadmissible, as not leading to any conclusive inference 
upon tbe matter in issue. 

O. Marriottj contrit, besides insisting upon the defendant's 
right to a new trial upon the rejection of the evidence, claimed 
fiirther to enter a nonsuit ; 1st, because it appeared to be the 
intention of the parties to the agreement 1656, that the tenanti 
should have a controul over the wood planted by them to cot 
and sell it. It is apparent from the instrument that some 6k» 
tinct privileges as to the power of cutting down and selling ths 
wood planted by the tenants were intended, probably as an in* 
doeement to them to plant; for there is a saving as thereafter 
expressed out of their general covenant, not to cut down, sell, 
•r otherwise dispose of any timber, wood, &c., which saviag, u 
it appears afterwards, related to the planted wood ; for as to 
that the lord covenants *< that it shall be lawful for the tenanti 
to cut down^ use, and dispose of such wood, not only for repair* 
iiig, ftc, but also for any other their necessary uses." There- 
fore upon a liberal construction of this covenant in favour of 
those for whose benefit it was made, and upon comparing it 
with the more strict covenant applicable to the other wood, u 
well as upon the reason of the thing, it shall be intended tint 
IB respect of Ais species of wood the tenants were meaat Is 
have a mere beneficial enjoyment. But, secondly, admittisg 
that to be otherwise, still the lord cannot maintain trofsr. 
Although the tenant's right to cut down the planted wood wn 
qualified as to the pivposes for which they might cut it dowO| 
it was not qualified as to quantity; they might cut down thi 
whole for those purposes* And, therefore, J7oft, C. J. ii 
Ashmead v. Ranger (a) took the distinction, that if i7. havesff 
the thorns in such a place for estovers, he may nmintatn trei' 
pass against any one who cuts them down, even against ha 
grantor : but where H. hath only estovers to be taken in ssch 
a place, and the grantor cuts the whole, he may have case bet 
iiot trespass. So here the tenant had all the planted wood 
vpon her t^iement for repairing and other necessary purpose% 
and might have maintained trespass even against the lord ^ 
cutting: it down ; therefore the property at the time of cuttiif 
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was in her and not in the lord ; and its subsequent niiaapplica- 1814* 
tion by her will not vest the property in the lord. And this, ^ 

as was said by Lord Kenyan in Gordon v. Harper {b)^ is not ag^mu 
like the case of tenant for years, where if timber be cut down, Loww, 
the owner of the inheritance may maintain trover for it notwith* 
standing the lease, because there the only right of the tenant 
is to the shade of the trees when growing ; and even in thai 
case according to Lawrencey J. (c), it was a long time in great 
doubt whether the landlord had sUch a possession on which he 
could maintain trover, but it was finally determined that he 
had, because the interest of the lessee in it remained no longer 
than while it was growing. 

Lord Ellenborouoh, C. J. Although the whole of the 
planted wood is the fund out of which the tenant is entitled to 
cut down, and be might maintain trespass against a stranger 
who cut them down, yet if he being only entitled to cut them 
as estovers, cuts them down for aliene purposes, the lord will 
be entitled. As soon as the tenant cuts down for a foreign £ 500 J 
purpose, his right determines, and the lord's right commence. 
Now here the tenant's right to cut is for repairing and for any 
other necessary uses ; and can it be Argued to be for a Qeces-^ 
sary use when the tenant cuts down, not for any botes,.bat for 
a purpose perfectly aliene ? It seems to me that it cannot ; and 
therefore by the cutting the tenant's light determined. As to 
the rejection of the evidence ; reputation is certainly out of 
the question, because the tenant's right could only arise by some 
grant or deed : but as to the rest, I own my impression would 
have been to have admitted it, though I should probably have 
advised the jury that it was not of much weight against th^ 
pbintiff 's evidence : but still if there be any species of grant, 
which being presumed, would have authorized the te^iant to' 
d^ with the wood as she has done, she ought to have had the 
benefit, whatever that may be, of the evidence. 

BatlCy, J. Suppose it had appeared that a auccession of 
tenants had been cutting down considerable quantities of th^ 
Wood with the knowledge of the lord, would not that have 
raised a presumption of a grant from the lord to that extent. 

Dampier, J. Under the agreement, certainly the tenant 
could only cut for her own use and not for tb^ pMrpo^es .qf 
sale: but I am afraid the otheV evidence was admifsibley 

(*) 7T. R. 11. (c) Ikid. IS. 
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1814 though perhaps its effect when opposed to the plaintiff's e?H 

'^""^ dence would not have been A^reat. 

againtt 

Loi4rts. Per Curiam f Rule absolute for a new trial. 



[501] 
K^uhf 'f he King against The Inhabitants of Kilby. 

S^offiwra*' TTPON appeal against an order, removing John NoriMi 
wishingtoput ^^ his wife and ebild, from Kilbj/ to Great JVigstorij theses^ 
out a child of gjons for the county of Leicester discharged the order, subject 
years as ap- ^o Ihe opinion of this Couf t on the following case : 
prentice, up- The pauper was bom at Kilby. His father died when (he 
of his mother P^^per was four or five jears old, and the parish relieved the 
withdrew her widow with two shillings per week till he was nine years old; 
ance but two ^^ ^hich time the parish o£Bcers wished to put the pauper odt 
years after- apprentice : but the widow objected on account of his age. Ifi 
T^ 'bf T* consequence of her objecting (he parish officers took off the two 
support him shillings per week, and refused to give her any more relief, 
^^'^•h^ffi* When the pauper was about 11 years old, the widow being no 
MdcoDsented longer able to support him, and his younger brother, and llio 
toherson*s parish refusing to relieve her until the pauper was pot sp- 
anTfy dttirc P^^ntice^ went to the parish ofiicer and told him she would 
of the parish consent that her son should be put apprentice. He bid her 
a mMtc^r*^to* ^hoose a master, and she chose one Dand of Great WigsiOHjio 
whom the pa- whom the parish officer agreed to give three guineas in atooeyt 
"^*cedto*'v *°^ ^^^^^ things to the amount in the nhole of 4/. Thepariifc 
threegaineas, officer, the paUper, his mother and Dand met together, pro- 
Si"' *°wl mil P^"°S ^® have the boy bound before the justices, and went be* 
r 502 I ^^^® them for that purpose : but the justices, finding uponei- 
the parties amination that Dandhsid as many apprentices as they thoogkt 
w "i"^"^ he could do justice to, would not let him have any more. Tko 

Justices, who parish officer then declared if he could not have him boood 
thinking that 

the master had already a saflicient nnroher of apprentices, refused to bind the son, wben- 
upon the parish officer, declariog that if he could not have him bound there he wosM 
elsewhere, took the parties to an- inn < and procured an indenture^ which was fiUed Dpsii 
executed, and the son with his mother's consent bound himself for seven years: Bf^ 
that the sessions were not warranted in finding fraud so as to defeat the setllenent wdtf 
the indenture. 
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ere, he would have him bound in another place, and ac- ^^,^,^* 
rdingly took all the parties to an inn, procured an indenture xhe Kino 
imp, which was regularly filled up and executed, and the Th?G!h^Vit- 
uper with the consent of his mother bound himself to Dand anu of 
seven years. The premium three guineas and the other Ki"v. 
ngs making up the 4/. were to be delivered to Dand at the 
piration of six weeks from the execution of fhe indenture^ 
which time Hand went to Kilby and received ihevi of the 
rish officer. The duty paid was Is. 6d.j being 6d. in t6e 
und upon the 3/., and all expenses of binding were paid by 
5 parish. The pauper served Dand in Great Wigston a ^ 
BBcient length of time to gain a settlement if the binding 
ire good. The sessions founded their judgment on the 
>und of fraud upon the above facts. , 

Lfaj/rell and Gurney in support of the order of sessions con- 
(ded that what had been done by the parish was in evasion 
the Stat. i3 Eliz. which directs the parish officers with the 
ent of two justices to bind^ &c. and that if this could be 
*mitted, all the good effects of that statute would be no- 
ted. This nas the mere act of the parish officer forced 
oh the parties themselves by bis withdrawing the parish 
owa'nce, and therefore, as it regarded them, done under con- 
aint and not of their free will ; and it was also in defiance 
the judgment of the justices who are appointed by the statute [ 503 j 
ipprove in these matters. Accordingly in Rex v. Hamstall 
iware (a), Lord Kenyon said, that it was one of the most 
ious subjects that fell under the cogiuzance of the justices; 
o ought to judge of the fitness of the persons to wh6m poor 
Idren are apprenticed, and not the overseers. It is clear 
t this was intended to be a parish binding if the justices had 
BDted f it was effected with parish money^ and at the parish 
lense ; and now that the justices have disapproved the act 
sndedf it shall not be referred to one which was not intended, 
: shall remain, that which it really is, an imperfect parish 
ding ; otherwise it would be competent at any time for the 
ish officer to supersede the statute. 

Reader and Beauclerky contrd, maintained that this indenture 
B a legal instrument in itself, and the miscionduct of the 
rish officer would not prevent its legal effect to confer 
lettlement ; if the parish officer had acted illegally,, he 
^i be indicted. So in the case of a marriage obtained by 
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the firaud of the parish offiliers, they may be indicted for iii 
but the fraud has never been held to defeat the settleibeiit 

Lord EllenborougH) C. J* This does not appear to hare 
been intended to be a binding as a parish apprentice ; ifitdid, 
it might be defective. But it is independently of the statute • 
binding with the consent of the ihoth^r^ the son, and the roaster. 
The j ustices have indeed found fraud : but there are no circom- 
stances to warrant such a concludioh, except that when the 
parties could not obtain the binding before the justices, tbey 
'went elsewhere, and perfected it in another i^ay. It is said 
this was the parish money, and perhaps there has been m tnb- 
application of it: but still there has been a valid bindin((, for 
the pauper with his mother^s consent binds, hi mtelf. If tbe 
mother had been a party to the indenture, and tbe lacttoa had 
l>een brought against her upon h, I do not see how she coold 
have effectually pleaded per fraudemy or per minas. 

Le Blanc, J. It appears that the mother chose the inaster, 
and it is not stated that the ihtid was of an age not fit to be 
'bound apprentice. 

Batlbt, J. After the allowance was withdrawn, the 
another might have obtained relief by application to the justices, 
if she had been entitled to it. 

Per Curiam^ Order of Sessions quashed* 



minek4a$, *t)xt KiNG agaiftst The lAliabilanls of WitBt. 

May nth. ^ 

The mother TTPON appeal against an order of two jmtiees rimm4 
^ijholder ^ ^oryAnn Bedwell, the widow of John BeiweU ^ 
under 14, wis their children, il/aiy aged 14, John aged 11, and otben n^ 
gulSbS'b* that age, from Ikbaiham to Wilb^y both in the coimty «f 

Mw oif tbe 

copjholcl, there being no cnstem of the nnoi^ for appoinliag a ruariiaa, aad tb«9^ 
entitled to reside irremoveably pn the estate. A srant of fMircel of tlie ivaste of tbe:iflifP^ 
to hold to B. and his heira bj way of increase to nis copyhold, b^'sucb eervi^eeabatteiM- 
bold was stttrlect to, for which B. paid a fine of lOt ^ wm ^eld dot to enure as taopyM>* 
there being op. cnstom to ^arr^t sych erant QO/r^ a^ an estate in feeniijQple. ^. ^. 
Qtkere if s^arate porcliasestiiat >e k%e2rtogeW,\omlw'on« pb^^ ohor.iiAii 
ttat G. 1. c. 7. f. 5^ 



IN THE FIFTT-FOURT^ X^AK OF Q£OI\OE IIL 005 

Suffolk J the sessions confirmed the order except as to the 1814. 
^oi^ngest son^ subject to the opinion of this Court on the foX^ tvTii^ 
lowing case : agatnH 

I^ 1794, John JE^edwell, a setOed inhabitant of »7%, went ^^^^^ 
witl^ a certificate to ![eside in Debenham. In 1807, he pur- ^n^y. 
i^l^sed of one Smith a copyhold estate^ holden of the manor of 
$lopjihaU in Debenham^ for which h^ paid 25/. to Smithj 21. for 
i| fiiie to the lord of the manor, and 2L 3s. for steward^s fees, 
i|i(hich regularly would have amounted to 31. 10s. 6d. : but the 
^ward remitted 1/. 7^. 6d. in consideration of his circum^ 
stances* Afterwards io 18Q9, Bedwell made a conditional 8ur# 
xepd^r pf tl^e si^id estate to secure the suqa of 40/. In 1811 a 
Fjiefeof ground 20 fe^t in length and 13 in breadth, parcel of the 
vfasta of the before mentioned manor, was granted to Bedwell^ 
to I^ld to him and his heirs, b^ way of increase to his copyhold 
n|^3i9qage and hereditaoients, holden of the lord and lady at 
4heir will, by sqch fealty, suit of Court, and other services, as 
t^ copyhold ipessuage and hereditaments were then subject tp ; 
fi^r which he paid 105. for a fine to the lord, and I/. 6s. iox fees 
(o th^ steward. The aggregate suni which he jpaid for the 
ffbde of these premises, (including fines and fees,) amounted 
ta SQi. 19^., and he lY^s proprietpr of ^hem until 1813, when 
he 4ied intestate. After his decease, his widow and family 
i(QAti|iMj^d to reside on the premises for the period of 143^day8^ 
||i4 ^\ki\i their remoYfil by the present order. No instaqce 
ippe^red on th? rplls of apy actual assigqment of dower : bul 
^ VfLS ^sual for fe^ies-covertes to join with their husbands in 
lecuiities {q) of estates posfses^?^ by such husbands in their 
^^n right within the said inappr, though never expressly stated [ 506 j 
IP bar of dower ; i^nd the pfiupf;r had actually joined with her 
iUfbftlid ip the hefore-mentioned conditional surrender pf 
lieae premises. By the custom of tfie manor all copyhold^ 
foid^p of the manor descend to i\^e yoqngest i^on. 

Marry at and Siorhs^ in support pf the order of sessionf , cpp- 
f)P0^ on a foriper day, that the stf^t* 9 Cr. I. c. 7. s. ^., which 
flltrq)P9 the gajninp of settlements bjr estates acquir^jby pur- 
ll^ap fpr )es8 tfian SO/., nipant a purchase amounting to ^6/. 
nude ^% one ♦ime, apd tji^refor^ twp sep^ra^e purchases made 
t 9Wfpna lime?, pa^h ^pg pf \^ aippunt, couljl never be 

(«) Securities was the word stated in the ease: but perhaps sorrenden by 
rsy of security would be m^re corr^L 

2 
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tacked together so as to form one purchase of the full amount $ 
more especially, where it appeared that the first purchase hac) 
been mortgaged before the last was acquired. Separate tene- 
ments taken at different times may indeed be added together 
sp as to form one tenement of the aggregate yearly value of 10^, 
itpd the renting .of them will confer a settlement, but then there 
must be a renting of all at the same time : but the same rule 
ifill not apply to separate purchases, and therefore if they may 
be joined, any number of purchases for the most trifling consi- 
deration might be made from time to time, until the whole 
amounted to 30/., and that would confer a settlement, though 
they were parted with as soon as made, and the party never 
held at the same time more than one of them. But that would 
be directly against the statute which restrains any person from 
gaining ^ ^ettlen^ent by virtue of any purchase of any estate, 
whereof the consideration for such purchase does not amount 
to 30/. Sdly, Supposing these purchases may be joined, still 
the aggregate consideration did not amount tt> 30/. The 
steward's fees cannot make a part of the consideration ; for 
they are nothing more than the expenses of the conveyance ; 
and it might as well be argued that a demise at the yearly rent 
of 9/. is a demise at 10/. IO5., because the demise is written 
upon a SO5. stamp : but the act means by the consideration for 
the purchase, that which passes from the purchaser to the seller 
pnly. And though in St. PauVs Walden v. Kempion (a), the 
fees paid to the Coutt formed part of the price of the copyhold 
tenement, it does not appear that that was made an objecttdn : 
but the case was decided upon another ground. If the widow's 
right to dower should be set up as giving her a settlement 
jduring her quarantine ; the answer is, that in respect of the 
copyhold, she could have no such right without a special cas^ 
tom, and no special custom is stated ; and as to the waste, if 
the grant of it be not good as copyhold, it cannot be good for 
the inheritance, or for more than an estate at will. 

Nolan and Eagle^ conird^ admitted that if the husband had 
parted with his first purchase before he acquired the la^ that 
would have made a difference. But here it appeared that (ha 
surrender was only conditional, and so far from divestipg him 
of his estate, that upon his death, it has descended to Us coa* 
tomary heir. Therefore he was in possession of this as well M 



(fO Foley, S54. 3d cd. 
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the other purchase to the time of his death ; and if the word 1814. 
tenement comprehends several taking^ if thej be holden toge« ' 
ther, why may not purchase include as much ? It cannot mean agaija^ 

that the estate must be created ♦by one and the same act, or vest ^* inWiit- 

unto of 

at one and the same time. Suppose A, purchases of joint-te- Woby. 
nants or tenants in common for a valuable consideration, and *f 508] 
one of them conveys to him his estate at one time, and the other 
at another time ; or suppose A. purchases an equity of re- 
demption, and afterwards the mortgagee releases to him the 
estate ; would not each of these be purchases capable of con* 
ferring a settlement, and yet none of them would accrue at the 
same time or by the same act ? Then as to the including^ the 
^es in the consideration, the case otPauFs fFalden is a direct 
authority to that point; for it states, that with the fine and fees 
the consideration amounted to 30/. ; and the purchase was held 
good to confer a settlement. As to the widows* right of dower^ 
it is not claimed as freebench, for that certainly must be by 
custom ; but in respect of the waste, which though granted to 
hold as copyhold, cannot enure as a grant of copyhold without 
a special custom to warrant it (a), because copyhold cannot be 
created at this day : but, nevertheless, being to hold to the 
grantee and his heirs, it shall enure as a grant of the inherit- 
ance, of which the grantee dying seised, his widow became 
dowable. But if, as it has been objected, the grant cannot 
hare that effect by reason of its being an insufficient convey- 
ance to pass the freehold, th^n, lastly, the pauper has gained a 
settlement by residence on the copyhold, as guardian for nur* 
ture to the infant, to whom the copyhold has descended. In 
Jiex T. Oakley (b) it was considered that the residence of 
l^aardian in socage had that effect; ^nd in Lutw. 1190. the 
Court agreed that the lord cannot grant the guardianship of 
bis infant copyholder, without special custom; and 3 jRoZ/'s C^^J 
^br. (a) ^^ if a copyhold descend to an infant within the age 
of 14, his prochein amy to whom the land cannot descend 
shall have the custody of the copyhold, as well as the freehold, 
unless there be a custom appointing it to another.*' So that it 
appears the mother, as guardian for nurture of her infiint, was 
^ardian of his copyhold, there being no custom, by the same 
Tule that she would have been guardian of his freehold ; a^d 

(«) Bm v. Nemmmi^ 8 Wils. 195. ^ (») 10 East, 401. 

(«) 40 tit Cards P. Cobu I^. Copyhold X. ibid. (K. I.) 



500 



CA8E6 IK EASTER TERM 



1814. 

The Kino 

agahtsi 

The lohAbit- 

ants of 

WiLBY. 



C5J01 



as to the freehold the rule is, aecording to De Grey^ C. J. 
ID Goodtitle v. Nevoman (6), thtit ^' she has a right to the posr 
session as being gtiardian hy law, namely, the person next in 
blood to whom the inheritance cannot descend. And a guar- 
dian need not be assigned." Therefore this case falls within 
Rex T. Oakley. 

Ip the course of the argument the Court agreed, that without 
a custom the second grant could not enure as a grant of copy 
bold, by reason ot the statute of Quia Emptores (c), neither 
was it good as a conveyance to pass an estate of inheritance, 
which can onl^ be by feoffment, lease, and release, &c. ; there- 
fore the pauper had not any claim to dower ; and at the con- 
iclusion Lord EUenboroughy C. J. said that the point last 
argued, viz. whether the mother was guardian by law to tbe 
copyhold of the infant, was the only point ; and upon that the 
Ppurt would take time to consider. 

Cur. adv. vuli. 

Afterwards on this day his lordship said that the Court bad 
looked into the cases, and particularly Egleto7f% case, {d) and 
tbat it seemed to them that the mother was the guardian of the 
infant's copyhold, and as such was entitled to occupy the same 
irremoreably. He added that there were several authoritief 
grounded pn Eglelon*^ case. 

Orders quashed* 



0) S WiU. 5S8. Goodlitie v. Newman. 
(A 9 Rol. Abr. 40. Giirde. P. 
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fFeineidajft GoRKFORTH againat RmtT. 

May nth. ° 

In «»a^'>^ . A SSUMPSIT for goods sold and delivered, and the mooey 
and^liveied, ^^ counts. Plea, the general issue with a notice of set-off 
defeodantmay of 84/. 10^. due on a bill of exchange dated 13th of ilfay, 181^ 
dituJ^n""^^ payable at fonr months, accepted by the pUmtiff and indoiiid 
pUintiff '8 ac- to the defendant. At the trial before Lord Ellenbarouglh CJ^ 

cepUnce, of 

which defendant has becoine hbldc^ siti^ the sale, and before Mlv e ij 0f tte ^odh 

plu>ugh he has agreed to give phiiatlff rsfiy nnQnuff for lifeBl. 
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at the London sittings after last term, the plaintiff proved th« 181 4« 

sale of the goods on the 15th of September j the delivery on the 

I6th, and that he and his attorney on the 17th or 18th went to ^^*^T"^ 
the defendant to demand payment of 28/. 10*., being the price Rivnr. 
of the goods. The plaintiff told the defendant his situation 
was very precarious or he would not have sold them so cheap : 
but he was to have readjf money. The defendant did not deny 
that, but answered that he would pay 4/., and that be had a bill 
of the plaintiff's for 2^1 10 v For the defendant the bill of 
exchange as stated in the notice of set-off was produced and 
proved, which it was admitted had come to his hands between 
the sale and delivery of the goods, and the defendant claimed 
to set it off. It was objected for the plaintiff that as the pay- 
ment was to be in ready money the set-off ought not to be 
allowed ; and his lordship doubting whether if this had been [ 511 1 
a plea of set-off it might not have been good by way of repli* 
cation to have pleaded the agreement to pay in ready money, 
directed the jury to find the whole sum, giving the defendant 
liberty to move to reduce it to 4/. 

Comyn accordingly obtained a rule I2i5t, and cited Eland v. 
Karr (a) where such a replication had been disallowed upon 
demurrer. 

Park and Bnrrow shewed cause, and argued from the cir* 
cumstance of the bill's coming to the hands of the defendant 
after the sale, that it was not obtained bondfide^ but in fraud of 
his agreement for the mere purpose of setting it off; which th«y 
%aid was a presumption strongly fortified by the coincidence of 
the time when the goods were delivered with the time of the 
bill's becoming due. It was a fraud on the plaintiff who bad coih 
tracted to sell his goods at a reduced price on account of re^ 
ceiving ready money. And if the plaintiff might have replied 
%hiB agreement to a plea of set-off, surely he shall not be pre* 
eluded by the form which the defendant has adopted, but shall 
liave the same advantage under the general issue upon a notice 
of set off that he would have had by replication to a plea of 
ciet-off. 

Liord Ellenborough, C. J. The way in whioh it has 
struck me is this, that the plaintiff should have resisted the 
tricing away of his goods witlMut ready money, which be 
^ould have had a right to do by his agreement. Bat by sq6 

(s) 1 East 375. See 16 E^st. 138. per Lord ElUnkor^ught C.^. 
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fering the defendant to have them without payment, he h 
receded from * his agreement ; he should consistently with hi- 
own stipulations have detained the goods. If he once part 
with them on credit, he lets in a set-off. Still the set-off ma 
not be good though he has sold upon credit ; and supposio 
it could have been shewn here that this bill was really the bift J 
of another person put into the hands of the defendant to set oO 
against his debt, that might have presented a different que^« 
tion. 

Le Blanc, J. This was the plaintiff^s own aeceptanoe 
which had arrived at maturity when the goods were delivered^ 

T^\i% Attorney-General and Comyn were in support of tlie 
rule. 

Per Curiam^ Rule absolute on deliveriii|p 

up the bill. 
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TkuTiday^ 
May ISih. 



The King against The Inhabitants of the County of 

Kent, (a) 



Where a per- TNDICTMENT for not repairing Footscray bridge in the 
yoin back ^ common highway over the river Cray. • Plea, that lon^ 
erected a mill before the time of erecting the bridge, in the same place an^ 
to fd^bisown P**^ ®' ^^^ river where the bridge was afterwards erected • 
profit, per there was, and from time immemorial until the deepening ib^ 
d**^ *Sl th ^^^^^ hereinafter mentioned, had been a public highir^S' 
water of a through a ford in the said river for the subjects of the Kio^ 
J"d through ^iih th^ir cattle and carriages, and that certain persons aftiP^^"^ 
was a public wards and before the erecting the b^^idge, to wit, on the first ^^^ 
highway, but January 1767, did erect in and across the river a certain mil' 9 
throuS*^* dam, and works appertaining thereto, and did ihevehjjor ihd^ 

which was be- fmn profit^ and for the working of the said mill, obstruct afi^ 
fore the deep- 
ening, very mconvenient at times to the public, aad the miller afterwards bailt a ^^^^ 
over it, wtiich the public had ever since used: Held that the county and not the mil£^ 
were chargeable with the reparation. 

(«) Cause was shewn against the rule at SetjetMW Jtm befbie JnM 
Hikfry term. 
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e water in 4he same place, and part of tbe river where 1814. 
and highway before then was, and had been for all _. 
iforesaid, apd where the said bridge was afterwards iy«iM«f 
ind did by such deepening^ of the water destroy the aau^^ 

render the highway wholly impassable ; and it then Kmst. 

i became aiKl was necessary for the passage of the 

f the King Hcith their cattle and carriages, and the 

ie said persojj^s, to erect a bridge at the same place 

river ; whereupon the said persons afterwards, to wit, 

st of December in the year aforesaid, did first erect 

ridge in the same place, and part of the river, where [ 5I4j 

Ad highway, before the deepening of the water of .the 

( and had been for all the time aforesaid, and instead 

hway and ford, us a convenient, fit, and useful means 

e for the subjects with their cattle and carriages over 

, and the said highway was altered from its ancient 

rough the ford, unto and over the bridge, and has so 

I. It then averred, that JB. Harenc was, and still is 

d proprietor of the mill, dam, and works, and that the 

rs of the mill, ever since the greeting thereof, have 

continued the miU, dam, and works, and have kept 

nued tbe water so obstructed and deepened, and that 

ic did, and still does keep and continue the water so 

d and deepened. By reason of which premises, 'the 

id proprietors of the mill, dam, and works, from the 

he bridge's being erected, have repaired, and been 

and ought to repair^ and B. Harenc still ought to 

ation that the inhabitants of the county ought to re- 
trial before Lord jEllenboroughj C. J., at the last 
assizes for Surrey it appeared, that before the mill 
, which was about ibrty-five years ago, there was a 
ugh the river where the bridge now stands, which 
i of tbe highway from London to Maidstone. It was 
» ; at flood times up to the middle, and^at ordinary 
the knee, and in frosty weather was very unsafe for 
:• After the mill was built, tbe water was increased: 
not appear to any greater extent than about three 
The miller about fiv^ years afterwards built tbe [515] 
id there was no doubt that tbe public hud since used 
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it (a). A verdiict was found for the crown ; and lei^ve was re. 
aenred to the defendants to move for a new trial. 

Tadcfyj IB Michaelmas tern, obtained a rule nisi on ijke 
ground, that there was a coatinuiog liability in the oiyner of 
the mill to repair the bridge so long as the obstruction to the 
passage through the ford remained* And be compared it to 
the liability arising in respect of inclosure ; and also referred 
to Hex V. Inhabitants of Kent (6), where a similar plea to the 
present was holden well i but he admitted that was upon tli0 
construction of a private act of parlian^ent. He likewise 
cited 1 Rol. Air. 368, 

Marryat shewed cause, and assumed that tbqs muchifM 
admitted and proved by the plea and evidence, viz. that tbis 
bridge had been used by the public, and was a convenieat, fit, 
and useful means of passage for them, and that its erection 
had removed an inconvenience which before then the public 
sustained. Therefore he concluded the questioa to be, whe- 
ther under these circumstances the county shall not be liable 
to the reparation, although the bridge was, in the first instaoce, 
ereeted for private convenience, or whether by reason that pri- 
vate convenience was connected with the public good, that 
shall make the individual liable. And he distinguished thif 
ease ft'om 1 RoL Abr. S68,, because there it was not stated th^t 
the building ofthe bridge removed any previous inconvenience 
whiefa the public suffered : but the inconvenience was wholl} 
created by making the new cut, and the bridge w^s only to 
reanedy that inconvenience, and place the public tn statu quo^ 
But it does not follow from thence, that in every case where a 
person erects a bridge for his own benefit, be sh^ be chai]ge- 
able with its reparation. On the contrary, it was resolved 
long ago in JRegina v. Inhabitants of IVUts (a)i t|mt ^^ iff pri* 
vate person builds a private bridge, wbisih alierwajrds beoopai 
of public convenience, the whole county is bouqd to repair 
it ;" and Northejf is reported (fr) to have citc^ a case wbtf^ 
it was adjudged to that eflbct. And that hys been acted iipoo 
since in the Glusbume bridge case (c), in /2ea? v. (ahabittliM 

(#) It difl not appear |>y evidence at the trial who had reptired (ke 
bridge : hut, upon.ttie argument^ it was admitted on the part of the crev^ 
that the nailer had. 

(b) 19 Bast 890. (^ 6 Mod. 007. 4tb fflKdaliiMi. 

9) «. C. 1 Mk, fH. (a) S Bnrr. M94, %BItui. ft. m* 
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IV. tl. of yorit(rf), and in Rex v. Inliabitants of Glamor^ 1814. 

i (e) ; in the latter of wliich (be bridge was originally built 

an individual for his private advantage, and had been don- 

iitTy used by him, and continued to he necessary for (he '^^'^*^'^' 

Tying on his works. Also in Xiord Portmore^s case (J')j Kbnt. 

) individual benefit was joined with the puUic convenience. 

id as to the Medway canal case (g), the answer bas already 

en given, that the Company were only empowered to act 

der the condition of leaving a way for the public^ and as 

sy were boilnd to leave a way, it followed that they wer6 

und to maintain it. 

Taddy and Berem^ contrsi, denied that the mere use of the 

dge by the public was enough to cast on the public the [517 J 

rthen of repairing it. On the contrary they said, that as 

! bridge originated in a wrongful act and for private benefit, 

[withstanding the public had used it, they should ifot be 

^med to have adopted it so long as the private benefit con- 

ued. And therefore Astorij J. in the Glusbume bridge' 

le (a), adverting to the case in Rol. Abr, took the distinc- 

Q, that there the private emolument continued to the person 

erected it, and it was not reasonable for him to make the 
ihty contribute to it, whilst the, private benefit continued to 
iiself. And Lord Ellenboroughy C. J. also recognized the 
ne distinction as governing the case in RoLAbr.j for hesaid 
hat was a case where the party was guilty of a nuisance in 
s first instance, in making a new cut across the highway, 
\\th the public might have prevented, and all along he con- 
ues it for his own benefit (6).*' And he farther observed, 
it Asion^ J. in his judgment said nothing about the adoption 
it by the public; and that there was good sense in Aot re- 
ng on that, except as evidence of its being a public bridge, 

1 of utility to the public." It cannot make any difference 
it here the passage through the ford was an inconvenient 
ssage to the public, because the county was not bound to re- 
ive that inconvenience, but might have treated the bridge^as 
luisance ; and therefore being a nuisance that has been con- 
lued by suflferance for individual advantage, the individual 
ill be li'able so l3ng as that advantage remains. In like 
inner the language oFhotd'Hardwicke is, ^^ that a party may 

(d) % East, 342. (e)ikid.$i6.n. /) 19 East, teft. 

(r) IS East, 2^0. (a) 5 Burr. 2597. (b) 2 East, S49. 
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f)y iaclosing part of the way on the one, or on InJtli sides, 
liable to the repair of the*whol<3, or of part. And^tliat is onlj 
a temporary charge till the inclosures are thrown open (a>«** 
The same law will be found in Rex v. Sioughton (ft^^ 1 /Zo/. 
Abr. 390., and 1 Hawk. P. C. c. 76. s. 7. 

At the conclusion of the argument Lord EUenborou'^h^ C. JT.. 
said, that independently of the case in RoL Abr.^ be should 
liave no doubt that in strict conformity with the Gltisburne 
bridge case, and the other cases, the county was liable: b«t as 
that case was brought forward so much, it would be very ma* 
terial to have an inspection of the record, as well as to lodk at 
the Langforth bridge case (c), which had been mentioned bj 
tfampieTy J. 

Cur. adv. vtdi. 

Lord Ellen RORouGH,C. J. on this day delivered the judg* 
n]entj[>f the Court in substance as follows : 

After stating that this was a motion for a new trial upon so 
indictment for not repairing a bridge, and recapitulating the 
pleadings. His Lordship said, the facts proved at the trial cor^' 
respond in substance with those alleged in the plea. Batbeingp 
of opinion that by the stat. S2 H. 8. the county was liable to 
repair all public bridges in the county, unless they could 
dhew that others were liable by prescription or by reason of 
tenure, I directed the jury t6 find a verdict against the de- 
fendants. On the argument, the Court was pressed by the 
tese from 1 RolVs. Abr. S68. " If a man erect a mill for his 
Own profit, and make a new cut for the Water to come to it^ 
and make a hew bridge over it, and the subjects use to go ofer 
this as over a common bridge, this bridge ought to be repaired 
by him who has the mill, and not by the county, becauiie he 
Erected it for his own benefit" Lord Rolle cites the 8 Ed. ?• 
as adjudged in B. R. for Bow bridge and Channel bridge 
against the Prior of Stratford. As that case seemed to con'- 
dtitute an anomaly in the law, and to be at variance with all the 
^ases, though it was attempted by Blatkstone J. in 5 Burr^ 
S594., the Glusburhe beck case, to be reconciled with it, on the 
distinction between an obligation to repair and an obligation to 
erect, founded on the words oi Magna Charta^ c, 15. : " NuU^ 
villa nee liber homo distringatur facere pontes^^^ (which di** 
tinction, however, does not seem to be well founded,) and tf 
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re desirous of seeing what manner of obligation was 
Eind of inspecting that record, the Court directed a dili- 
arch to be made, and the record has been found in the 
-house Vii Westminster. It is not necessary to state the 
)roceedings which run to a considerable length. The 
begins with a commission directed to certain persons, to 
! who ought to repair the bridges and causeways be- 
Stratford Bozv and Ham Stratford. It appears from the 
which is continued to Easter term 9 Ed» 2., that they 
ginally been built as an act of charity, by the Lady 
3, then Queen of Englandy who must have been the wife 
g Stephen^ and not the Empress Maud, as on first view 
l^ht, who bought certain lands, &c. for the reparation of 
1 bridges, &c. ; that she gave the said lands, &c. to the 
of Barkingj on condition that she and her sucicessot's 
repair the said bridges. The Abbess of Barking 
1 them to the Abbot of Stratford on the same condition, 

at a yearly rent of four marks in silver. It is unneces- 
go through the whole record, which, however, contains 
of great curiosity. It is enough to state that the Abbot 
)bess being impleaded on a charge by reason of teniii^e 
i. 2. arranged the dispute by concord. The Abbot and 
Proctor and Celararius, came and acknowledged thejr 
ire to an agreement with the Abbess, by which they 
themselves to the King and the Abbess for ever to re- 
e bridges, &c. The words of concord are, that the 
md his heirs may distrain the Abbot and his successors 
maintenance and repair of the said bridges and cause- 
s' Thus it appears, the real question was on an obliga- 

1 repair, by reason of the tenUre of certain lands, and 
» such question as supposed by Lord Rolley that is, of k 
obligation resulting from the building of the bridge by 
ll-owner for his benefit, was ever directly or indirectly 
j, or could properly be argued. Laying that case out 
way, the authorities from first to last ar^ uniform, and 
sh the case as cited by Northey Attorney General in 
. Inhabitants of Wilts^ 1 Salk. 359., that if a private per- 
lild a private bridge which afterwards becomes of public 
lience, the county is bound to repair it. The conse- 
$ of this is, that there must be judgment against the 
ants, (a) 

'% have been favoured with a copy of the record relating to the 
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5«0 CASES IN BLASTER TERIVT 

181 4. Strtitfari brid^ case, and in compliance with the wishes of Mvenl ^lltl^ 

'■ " " ' men of the profession, we haTe subjoined it in the following note« 
The Kino 
against 

^L!u*^' Copy from an Extract furnished the Court by Mr. Dealtrj. 

Kent. 

Pleas before the King of Easter term 6 Ed. 2, Rot. 95. King EdmariH^ 

r 521 1 ^'^* ^ ^® ^^^ 7^^ ^^ ^'^ reign commanded Roger le BrahoMMen and 
three other persons to inquire who ought to repair the bridges and cause- 
ways in the king*s highway between Strafford Bow and Ham Siratfirif 
and about defect in the maintaining the Impair of the same, who took ioqui* 
sition thereupon by 12 jurors of the county of Eaex, and twelve otLenof 
\\kt covLTLiy oiMiddUieM, 

And they say, that the passage over the water of Lea at Strafford Bmi 
anciently used to be in a certain place called Clifford, which is a mile 
distant from the place where the bridges and causeway now are, at 
which passage many passengers were at divers times drowned and putia 
danger. 

And when afterwards notice of such great danger came to the Lady 
MatUdOy then Queen of England, she, pietate mota, directed inquiry to be 
made where bridges and a causeway might be better and more commo- 
diously made for the utility and ease of the country, and the passeu^ers, 
&c. Whereupon the said Queen caused to be built two stone bridge 
over the water of Lea, one at the town of Stratford Bow, and the other 
Over another trench of the same water towards Enex, which is railed 
Channel bridge, and a causeway between the two bridges, so that til pask 
engers might pass well and securely. 

And because the Queen wished that the said bridges and causeway, to 
built gratuitously, might for ever thereafter be maintained and repaired, 
^he bought certain lands, rents, meadows, and a water-mill called ff^ge 
Mulne, and constituted and ordained them for the maintenance and repara- 
tion of the said bridges and causeway. 

And because she hoped that the maintenance and reparation afomnd 
- would be better and more securely performed by religious persons, if titey 
were charged therewith, than by seculars, lest such secular persons sad 
their heirs by lapse of time might happen to fail, and there was not tliea 
any religious house nearer to the said bridges and causeway than the abbey 
of Barcking, (because the abbey of Strafford was not then founded,) fkt 
gaTe the said lands, rents, and meadows and mill with the appurteaaaeeito 
the then abbess of her house at Barcking, so that she and her s ntiiJ iii W 
&c« should repair and sustain the said bridges and causeway, when it ibMl^ 
be necessary, for ever. 

But afterwards Gilbert de Mountjltchet founded the abbey of 5irra|^> 
and because the abbot of the same house acquired the lands, &c. froAt^ 
said abbess because they were near to his abbey, and were sitoated M* 
Teniently for his house, doing (as he and his successors) tberspiiriid 
maintenance of the said bridges and causeway for the said abbess tad bcr 
successors, and her house of Barcking, &c., and renderMig'lo them b^i'^ 
four marks of silver per amufM. 
And they say, that the said abbot for some time repaired the aid bf^ 
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udtBAsewajt by mmoa of the said teoMMnls «|i tfa« acHe of the will iSli. 
Antnii^ and aflerwards assigned one Gotffftgf FrUA to do the rejpair aod ■ 
laaaatanance thereof ia tiie aaane of hin aad his house, and for tiiat pur- ^f Kino 
pose delWered to him horses and a cart, and made a hoose for him on the 'v^^^lStAt^ 
caaseivajr, and-nd9 mkUHU ntm ie Siraiford iinguMt iKeBrnt eapiemdum Hiem ante of 
far.rarmflfiMi taaai dcdit, which said fif#4^fty for. a loag time did these Kent. 
repauaaod roaiatenaocet Imt *then he often reqnired assistance to this — c^rrasla— 
from certain passengers* hy whose coatribntion thioy affwded ham assist- ^^^^^^^^ 
am, so that he aeqnired much profit thereby : which when the «iid idibot ^^^ ^' ^^^ 
peroecvcd, he said to the said Go^frejftkU he might do thesaid r^airs «r ego -i 
and maintenance from such his perquisites, withont any assistance from the *- "^ 

said abbey, and wheUy withdrew his contribution : whereapon the said 
Gmffwt^ afterwards collected a toll from aeveral passeagess, aad caused 
atspitfs and ban to he made upon the bridges, so that carriages and horses 
cauid not pass until they had paid the toll, unless they were fliiEfaalef» 
whom he permitted to pass, and ao the ri^ aad certain maintenance of the 
said bridges and causeway ceased* 

They say alto that tkaee mills are situate upon the causeway towards 
the worth, viz. one a fulling aoill by a aufiter of the house of A* TVaiat 
dir jiene^ which mill, and also the scite of another mill the said master 
Movholda. 

And the other two mills by the keeper of London Bridge, viz, the one 
m waler^miit called , and the other a fulling-mill 

catted Slpfimemum's ifalar, which two mills the keeper of the said bridge 
now holds; from which mills descend three courses of water with three 
inmks snpde across the said causeway by the said master and keqper Ibr a 
long time -after the (said caaseway was made : over which trunks three 
woaiiaa bridges were made hf the said master and keeper, wliichav^in 
gnat aiuat of repair. 

9thay py also that one arch and almost another of the bridge at jSfra/- 
fM Bow, towards Stratford, are obstructed b? one Albert at Briggt, and 
Iwo others, who have buiit quays in the water of Lea, and obstructed the 
course of the water, by which the causeway in another part is much dete- 
flioMlqd ipf the diversion of the water from its right course. 

ft Mag iaqilired who are bound to repair the aforesaid three wooden 
hnd^tf cnade in the causeway, they say as well they who hold the said 
nsiHa fininded and planted upon the said three trunks as the said abbot, 
who has tfie piio&t of the courses of water running under these bridges to 
tbO'vaitt of the said abbot, situate on the tcuuks aforesaid, towards the 



Ami. they say, that the said abbot has the greater profit, iiecause that the 
Ifafwe SDilk aforesaid of the said abbot are nearly suatained ^ythe said 
trunks, because these mills had no assistance of water without these trunks, 
■iMBaby they might conveniently be sustained, unless 1^ the reflux of the 
naai^f at tides. And for that reason it seems to them that the said abbot 
ia b aaad to repair and maintain two of the said wooden bridges, viz. to* 
■mada Sraar, and the said master and keeper ihothird of the aaid bridges 
towards Straffiund Bow* 

It being also inquicod what tenements the said abbot holds of these tene- 

Vol. II. 3 B 
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ftents which the said Queen gave to the house of Barcking for the repsar of 
the said bridges and causeway, they say that he holds all these teBemeati. 
It being enquired for what time the said reparation has been withdrawn, 
they say that they are ignorant. 

By reason of which said inquisition it was commanded to the Acrifi 
of EgMcx and Jtfiddletext that they should cause to come before the Kiag 
in 15 days of Eaticr the said abbot of Siraffard, to know if he ean say aaj 
thing why he ought not to repair and maintain the said causeway and lU 
the bridges, except one wooden one, according to the tenor of the M 
inquisition. And also to cause to come the said master and keqier, to shev 
why they ought not to repair the wooden bridge* 

The abbot comes, and John de Norton^ who prosecutes for the king^Mj^ 
that the said abbot ought to repair the causeway and all the bridges, ex- 
cept the one wooden bridge which the master and keeper are bonnd to 
repair $ for he says, that the said abbot and his predecessors haTC beet 
used to repair them« and holds the lands, &e. for the repair and Bui*- 
tenance thereof. 

And the said abbot says, that he is not bound to repsir the cansewiy or 
any bridges between Stratford Bow and Ham Siratford^ except a brid^ 
called Channel Bridge, nor have he or his predecessors been used to icpsir 
them, nor hold any lands by which they are boundi and puts himielf upoi 
the country. 

And the keeper of the aforesaid bridge says, that he » the keeper of 
London Bridge at the will of the mayor and commonalty, withont wlmi 
he cannot answer, and prays aid, &c. 

And the said master says, that inasmuch as it is found by the M 
inquisition, that he and the said keeper ought to repair a certain woodei 
bridge in common, he prays judgment whether he alone ought to 
without the said keeper. Wherefore it is commanded to the 
London that they cause the mayor, &c. to come ( the sasieday b gives 
to the said keeper* 

And the sheriff of Estex is commanded to summon a jarj betwwrihc 
king and the abbot. 

And the jury being sworn say, that the abbot is not bound to repiir Ike 
said causeway nor the bridges between Stratford Bom and Ham Straff^* 
but only one bridge called Chanwl Bridge ; nor does the abbot hold, tor 
have his predecessors held any tenements for which they are bound to ft* 
pair them $ therefore it is considered that the abbot go without day. 

Afterwards in Michaelmat term 7 Ed, 2.^ cone the maycnr and cobmbo*' 
alty, and the master of the house of St. Thomas de Aere^ and the ksflftf 
of London Bridge, and John de Norton who sues for the king says* thit tk^ 
are bound to repair the said causeway and bridges as by the inqnisitioBB 
found, which they deny, and thereupon issue is joined. 

And the king commands the sheriff of E%9ex also to aommon the iMe* 
o{ Barcking, 

In Hil, term 7 Ed, 2. sh<f comes and says, that she 'is not bound to t^ 
and maintain the said bridges and causeways, nor did she or bar pfedeoe^ 
sors take any lands for the reparation or maintenance thoreo^ 

And thereupon issue is joined, and a jury summoned as well of ^>^ 
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sex. And in Trin, term, ,7 Ed. 2. the abbess chrtllcn«jcs all the 
id departs the Court in contempt of Court 
rin. term Ed, S-, the king's attorney and the abbess appearing, 
1 that Queen Matilda caused to be made the * two bridges and 
( found by the inquisition and botfght the lands, &c. for thefr 
gave them to the abbess, that she and her successor^ might keep 
ur, and that the present abbess, by reason of her tenure of those 
ought to repair and maintain the iaid bridges and causeway, 
riflf is commanded to distrain h^r. 

the master of the house of SL noma* db ^cnr/and the k'cieper of 
Ige, they say that there were three trcinks made across the said 
y the said master and keeper after th^ said causeway was made 
queen, upon which trunks there are three wooden bridges made 
aiiseway by tlie saiu master and keeper by which the said cause* 
h deteriorated. 

is in Easter term Ed:t. the abbot sind prior proctor andP 
if Stratford come and acknowledge their signature to an agree- 
iie abbess of Barckingj by which they bind themselves to the 
> the abbess for ever, in future to repair the bridges and cause* 
» keep the abbess and her successors discharged from the repair, 
be abbess paid them 200/. of silver, saving the rent of four marks 
abbess. Dated Friday post festum Valentine 1315, 9 Ed, it, 
9nee88erunt, that the king atid his heirs and their ministers ma^ 
s abbot and his successors by all their possessions spiritual and 
o the maintenance and repair of the said bridges and causeway, 
ey will keep the abbess and her successors indemnified. 
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»stract of other Records about the same tinie^ relating 

to the same subject. 

. in Donb.) The king's T^rit is sent to the justices to inquire' of Trin. term,^ 
obstructed the water of Lea by buihling^one arch and a half of ^ Ed. 2. 
at Stratford Bow, by which the causeway beyond the bridge was 
d for 30 feet. 

.) The abbess of Barking impleads the abbot of Stratford, and Same term', 
of the lands appointed for the repair of the bridges, to shew 
they do not exonerate her. 

.) The abbess of Barking impleads thfe abbot of Stratford, and ffn, term 
ms who hold part of the lands, chai^ged with the repair of the 8 Ed, 2. 
and bridges, to shew cause why they do not keep her indent* 

. - < 

.) She impleads the tenants of Uie lands, and they not appear- Same ternr/ 

s of attachment is awarded against them. 
72. is entered a transcript pf the agreement entered into between 
of Barking and abbot of Strafford as hereinbefore stated.' 
icceededto the throne the 7th July, 1307. 
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Doe. <m the demise of Scholefield and Others agaUM 

May ISth. AlEXANDER. 

Cpon a lease *tllJECTMENT on a proviso contained in a lease for re* 
rescnringrenl Jij ^^^^y f^^ non-payment of rent. 

terly, with a At the trial before Lord Ellenborough^ C. J. at the MiMk* 
proviso, that g^x sittioffs after last term, it appeared, that by the lease tke 

if the rent be , ^ , ^ I Tf . . *•: ^ -i* *• * 

inarrearsi rent was reserved quarterly. With a proviso, that if the rent 

daygnextafter should be unpaid SI days next after any of the days of pay- 
' ^nratl bHng nent^ (being lawJuUy demanded)f the lessor should have a right 
^a^tfutty dc to re-enter. There were five quarters' rent io arrear, and lo 
j^^^^^®^ suflScient distress upon the premises: but it was not prbfcd 
enter : sleld that there had been any demand. His Lordship thought ttiat 
tm bl^^"**^" where it was expressly provided by the lease, that the rent 
arrear,andno should be demanded, the stat. 4 G. 2. c. 28. did not relieve the 
sufficient dis- party from the obligation of making a demand ; and, conie* 
premises, les- ^nently, a demand not being proved, the lessor was not entitled 
sor might re- to re-enter ; but he allowed the plaintiff to take a verdict, gif- 
a"demand.^"* ing leave to the defendant to move to enter a nonsuit upon this 

Dissentient point. 

r^fucll^ Accordingly, Littledale obtained a rule nisi for that purpose ; 

and cited the opinion of Lord Mansfield in Goodright v. Caior 
(a)j that the meaning of the 4 6. S. was certainly only thb, 
that where there is no stipulation in the lease for entry withmrt 
demand, yon may, notwithstanding, enter without demandi 
[ 5S6 ] provided six months' rent is in arrear, and thei*e is not a soffi" 
cient distress. 

The Attomei/'General and Marry ai shewed cause, and coa- 
tended that since the statute the party was entitled to esler, 
as well where there is a stipulation in the lease for re-entry ^ 
demand, as where it is for re-entry simply; provided halfi 
year's rent was due and no suflScient distress. And they said 
the reason was, because the statute was intended to dispense 
with the niceties attending a demand of rent at common law, 
in all cases where before the statute those niceties were ntee^ 
sary to be observed in order to entitle the party te re-enler; 
and as before the statute the party could not have re-entered 

(c) Doug., 477. 4th ed. 
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tbput a formal demand, whether the lease stipulated for re» 1814. 
try simply, or for re-enlry with a demand, therefore the — 
tute shall be intended to dispense with those niceties in the mgatnti 
B case as well as in the other. Accordingly, in Doe v. Albxahubr. 
(mdlass (a), which was ejectment upon a proviso for re-entry 
case of non-payment of rent, Lord Keni/on said, that *^ at 
QiBon law great niceties were required in such a case, and it 
B to do away the necessity of complying with those requi« 
38 that the act of parliament was passed.'^ And if, as that 
la shews, the law will imply that a demand must be made, 
bough a demand be not expressed in the lease, it follows 
\t there is no di£brence in this respect, whether a demand 
expressed or not ; and then the statute steps in to aid those 
tB wherever a demand was necessary by the common law, by 
islituting service of a declaration in ejectment in place of a [ 587 ] 
aaod and refusal, provided half a year's rent is due^ and 
ire is no sufficient distress. 

LUiiedalej contra, admitted that before the statute, whether 
t lease stipulated for a demand or not, a demand was neces* 
y according to the formalities of the common law : but he 
itended, that the statute was passed for the sole purpose of 
pe^sing with those formalities, and not with any view of in- 
feriflg with the agreements of parties ; and therefore, where 
\ parties have agreed that there shall be a deman(^ a demand 
rtill necessary, though since the statute it need not be a de« 
nd accompanied with all the formalities required by the 
Bmon law. And by this construction, the Court will give 
ict iN)th to the statute and also to the clear intention of the 
rties, who have expressly stipulated that there shall be a de- 
jid. Some demand, therefore, was still necessary in this 
ie $ though by reason of half a year's rent being due, and 
sufficient distress, it is a case in which the statute would so 
have aided, as .to relieve the party from the strictness of a- 
Qmon law demand* If this be not the construction of the 
tute as it applies to this case, it is submitted that it does not 
ily at all. And so indeed Lord Mansfield thought in Crood-' 
*hi V. Caior (a), as- appears by bis language before^cited, and 
o wiiere he says, ^^ that t^e clause of the stat. of Geo. 2. 
rery confused^ and he thought it meant only to provide a 
ledy IB oases of vacant possesaoni although otiier matters 

(a) 7 T, B. 1 17, (a) Poug. 477. 
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181 4. are thrown in." And it is observable that the words of tht 
' statute are, ^^ in cases where the landlord has a right of entry 

ag^^t *for non-payment :" but here the landlord had not a right to 
Alexander, ^nter for non-payment but only after demand. So that here, 
*[ 528 J i^hether the statute applies or not, the landlord was not entitled 
to re-enter without a demand of some sort. 

Lord Ellenborouoh, C.J. The doubts which I eDte^ 
tained on the construction of this statute at a very early period 
of this cause I cannot say are yet removed : but I do not 
linow that the opinion which I have formed in the result is in 
concurrence with the rest of the Court* It appears to me that 
the statute had in contemplation the inconvenience arising 
from the niceties required in making a demand at common law. 
The party was bound to go to the premises before sunset, and 
to make a demand at a particular time and in a particalar 
form, which was necessary to be observed, either by posting op 
a notice, or making due proclamation. From all which operoae 
business, the Legislature, as it seems to me, meant to relieve 
the parties, and to cure the niceties attending a re-entry at 
common law, which was founded on a demand in the manner 
above stated. But here the party stipulates for a demand: he 
does not stipulate for a demand with all the necessary formal!' 
ties of the common law ; the stipulation does not relate to 
a demand of such nicety, but only that it shall be lawfully de- 
manded, and I do not see why I must refer that to a demand 
as upon ^ re-entry at common law. To call it indeed a re- 
entry at common law is, strictly speaking, incorrect 0» 
would think at first reading the statute, that a right of re-entry 
on half a year's rent being in arrear was intended : but itaf- 

[ £29 ] terwards goes on to add, <^ and that no sufficient distress is to 
be found on the premises." But, as I observed, a right of re- 
entry at common law, such as this, did not exist, it is aright 
growing out of the contract of the parties. It is partly mat- 
ter of stipulation, and partly at common law ; and that ap- 
pears to me to be the thing from which the Legblatore intended 
to relieve the parties, in respect of the great niceties which the 
law imposed. Jf the lease had stipulated that the party should 
be at liberty to re-enter for non-payment of rent simply, then 
if it had been before the statute, he must have pursued the 
fprms which the common law imposed, but after the statotohe 
need not. But where there is a stipulation in a lease afterthe 
^tfttute that the rent shall be lawfully demanded, the party wM 
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80 stipulates, knows that the demand need not be made accord- 1B14* 
ing to the formalities of the common law, but still it makes a ^Doir 
demand necessary ; ^^ lawfully demanded*' does not now mean againtt 
demanded with all the strictness of the common law, but an ef- lbxandbi*. 
lectual demand. It appears to me, that the statute was not 
meant to remedy any case but that where a demand was to be 
made according to the course of the common law : but where 
parties by their own stipulations introduce the necessity of a 
demand, that stipulation is not made null by the statute, and of 
no effect, but a demand must still be made. 

liB Blanc, J. I confess I feel great difficulty in giving 
any other construction to the words ^^ lawfully demanded*' 
except that which is referable to a demand at common law, 
rach as would be sufficient to authorize a re-entry. The act 
i>f parliament meant to remedy the difficulties which landlords 
were under in making a re-entry according to the formalities 
of the common law. For that purpose it meant to allow them L ^^ J 
under certain circumstances, to serve a declaration in eject- 
ment, and where there was no sufficient distress on the pre- 
mises to recover possession without a previous formal demand. 
If the party had stipulated that the landlord should have a 
right tore-enter in case of nonpayment of rent, it is clear that 
before the statute the landlord must have made a common law 
demand in order to entitle himself to re-enter. And where 
the statute meant to remedy that, it applies as well to cases 
where the party has expressed that the landlord shall re-enter 
after the rent has been lawfully demanded, as where that 
is omitted. The inclination, therefore, of my opinion is that 
this is a case within the provisions of the act, mora than 
half a-year's rent being in arrear, and there being no suffi- 
cient distress on the premises, notwithstanding the introduction 
of the words lawfully demanded, and therefore the plaintiff is 
entitled to recover. 

• Baylet, J. I cannot but distrust my own opinion when 
1 find that it differs from that of my Lord on a point to which 
he has before given his attention. But it seems to me that 
this is a case remedied by the act. Before the iict the party 
could not have recovered without a formal re-entry; a lawful 
demand was considered as essential ; and therefore every 
clause of re-entry contained in effect, though not in terms, the 
words lawfully demanded. A lawful demand was on the day 
of the rent booming due, and to be pade about suoset. The 

2 
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1814. Legislature thought that was a diffieulty imposed oa kod- 
"T""* lords without being attended with any beneficial coasequeoces 
mgmkut to the tenant ; that it was an* idle ceremony of forau And 
^'f*^'"**' therefore the statute, after reciting the inconveniences, pnh 
L ^^^ J vides, that, in all cases where the landlord has a right of enlrj 
for nonpayment of rent, and half a yearns rent shall be doe, 
he may without a formal demand serve a declaration in aject* 
nent* Then it goes on to provide, that in case of ao sufficient 
distress on the premises, the lessor shall recover judgment is 
the same manner as if the rent had been legally denKindedand 
re-entry made. It has been contended by Mr. IMUedah tbat 
here the lessor had do right to re-enter, by reason of the wordi 
introduced into the proviso, that the rent should be lawfall) 
demanded, unless he made a previous deaiand. But if befon 
the statute those words were- in substance contained in tbc 
eonunon law proviso, though not expressed, I do not think 
that their being expressly stated since the statute will vary tke 
legal effect of the proviso. And there is no inconvenioios 
likely to result from this construction, because the service of 
the declaration in ejectment apprises the party what the lessor 
claims, and the party may come to the Court and apply to stay 
the proceedings on payment of the arrears of rent. I am aware 
it may be said, tbat that will put the party to expense : but the 
fault is his, in not being ready with his rent at the time. If the 
introduction of these words imposed the necessity of a deaiaod 
notwithstanding the statute, I cannot understand what other 
description of demand would be sufficient, in place of a demand 
at common law. Nothing, as it seems to me, would have 
done in this case but a strict formal demand complying with 
all the niceties of the common law, supposing there had been a 
sufficient distress. If so, I cannot put a different constructioa 
[ 532 ] on this proviso, where there is a sufficient distress on the pre- 
mises, and where there is no sufficient distress. For these rea- 
sons it seems to me that this case is the same as if there M 
been a legal demand of the rent. 

Dampier, J. I think there was no neceasity lor a 
of the rent on the premises. The right to re-eater grows 0^ 
of the stipulation of the parties^ A denuMid ia nec osw ayei* 
consequence of law, and there was the Mine neoeasity fiir i 
demand before the statute whether the lease ooeitaiBed tli 
words *< lawfully deaModed** or not. Therefora the aatfi* 
applies €jr|>re9i»0eerMmftwtact(e 11^^ V0^ 
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the aUtttte says, ^ in M cases when half a-year*8 rent shall 
be JO arrear^ and the landlord baa a right of entry," the 
remedj shall apply, provided there be no suflfeient dis- 
tress. It strikes me that the same words in a proviso can- 
not have a different meaning since the statute from that 
which they had before the statute. No other demand is 
sabstitated by the statute for that which the law woald have 
required before the statute where a demand was expressly 
provided for by the stipulation of the parties. It appears 
to me, this case falls within the same mischief that was in- 
tended to be cured by the statute, and that the words in the 
lease must mean such a demand as was required at the com- 
mon law, and therefore the statute has dispensed with such 
demand. 

Lord Ellenborouoh added at the conclusion, that his 
construction of the words '^ lawfully demanded," in the lease, 
certainly did not import a demand according to the strictness 
of the common law, but any demaud whatever without refer- 
ence to the common law. 



1814. 



Dob 



Albxansbs. 



Rule discharged. 



KiGHTLY against Birch. 

ACTION against the sheriff for a false return, the first 
six counts being in tort, and the four last in assumpsit^ 
and there was a verdict for the plaintiff on the six first counts, 
and for the defendant on the four last. Whereupon it was 
moved in arrest of judgment that here was a misjoinder, and 
a role nisi was granted. And now the rule coming on, Jervis 
and Gurnet/^ who were in support of it, contended that not- 
wkhstanding the verdicft wtfs entered on the six first counts 
only the misjoinder was not cured ; and they referred to Bc^e 
V. Brammel (a) where trover and mmtmprii were joined, and 
ifon fum aJp. a verdict for the defendant quoad the trover^ 
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(«) S Lev. 99. See also H9lma v. UghVftM^. 101. S. C. T. Baym. SSS. 
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and for the plaintiff quoad the assumpsity and it was resolved 
by the whole Court that these two could net be joined, SDd 
though the jury had severed them yet the declaration beiagill 
ab iniiioy the plaintiff oug^ht not to have judgment^ and so 
jodgment passed quod nil capiat per billatn. 

But the Court discharged the rule, Lord ElloiboroughjCJ. 
saying that the case referred to had had its day, and that it was 
time it should cease (&)• 

(b) Sec Eddowe% t. Hopkins^ Dougl. 376. 3d cd. Hancock v. HeywHi^ 
3 T. R. 433. WiUiaiM v. Breedon, 1 Bos. and Pal. 329. 



[634] 

May 17 th. 



Cathcart, Clerk, against Hardy.* 



The Stat. 43 TQIRROR to reverse a judgment in an action of debt in tke 
which prohi- -C-^ Common Pleas given upon the second and tenth coanU 
bits under a of the declaration. The second count stated that CaihcofU 
ntnal \^n ^^^ ^^^ passing of the 43 G. 3. c. 84. to wit, on the 19tb of 

August 1809, and for a long time, to wit, for two years thes 

last past, was and still is a spiritual person, and rector of the 

rectorj of the parish church of Methley^ in the county of 

Yorky and for and during all the time aforesaid posseflsed of 

the said benefice, and he so being such spiritual person, and 

also being possessed of the said benefice, and not regardiog 

the statute, did after the passing of the same, without suflkieot 

cause, as in or under any act or acts of parliament recited <^ 

mentioned in the said statute is specified, or such other vat 

In such action ficient cause as would exempt him from any of the pains, p^ 

ceMry^to^- nalties, and forfeitures under the recited acts for any son- 

le^ in the residence, and without having any such licence or exemptloo, 
declaration 

that the benefice hss the cure of souls; and its being alleged that he absented himielf f(»r# 
period exceeding eight months together, (to wit,) on the 10th October 1810 for the space w 
nine months then nextfollowin^ is sufficiently certain of the time of absence, forttnsO be 
intended to be for more than eight months immediately consecutive to the lOth OcfsM 
the jury having found a verdict for a penalty corresponding with that period of abwscSi 
The annual vanio means average annual value. A prebend is a benefice within the ilitsl** 

* See 5 Taunt s. 
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4IS in the statute mentioned for that parpose, wilfully absent 1814. 
Iiimself from his said benefice for a period exceeding -eighi ^r^^ 
months together^ to wit, on the 10th day q/* October 1810, and rngmkut 
Jot the space of nine months then nesctfollowingy and did during H4«i». 
all that period make his residence and abiding at some other 
place or places than and except at some other dignity, pre<* 
bend, benefice, donative, perpetual curacy, or parochial cha« 
pelry, of which he was possessed, contrary to the form of the 
statute ; and that the rectory, during the time he so absented [ 535 1 
•himself therefrom, was of a large annual value, to wit, of the 
annual value of ll^OO/., after deducting therefrom all outgoings, 
"except any stipend paid to any curate; and by reason of the 
premises and by fierce of the statute, an action hath accrued 
to Hardy to demand and have of and from Cathcart a large 
fium of money, to wit, 800/., being two-thirds of such annual 
value. Tenth count, that Cathcart after the passing ef the 43 
C. 3., to wit, on the 19th of August 1811, and for two years 
then last past, was and still is a spiritual person, and preben* 
dary of the prebend of Langtoft^ founded in the cathedral and 
^^etropolitical church of St. Peter in York^ and for and during 
all that time possessed of the prebend, and that he so being 
such spiritual person, &c. and not regarding the statute, did, 
after the passing of the said statute, without sufficient cause, 
as in or under any act or acts of parliament recited or men- 
tioned in the said statute is specified, or such other sufficient 
causes as would exempt him from any of the pains, penalties^ 
and forfeitures under the recited acts, for any non-residence, 
and without having any such licence or exemption as in the 
said statute mentioned for that purpose, wilfully absent him- 
self from his prebend for the whole of the year 1810, and did 
during all that period make his residence and abiding at some 
other place or places than and except at some other dignity, 
prebend, benefice, donative, perpetual, curacy, or parochial 
chapelry, of which he was possessed, contrary to the form of 
the statute ; and that the prebend, during the time he so ab- 
sented himself therefrom, was of a large annual value, to wit, 
of the annual value of 600/. after deducting therefrom all out- 
goings, (except any stipend paid to any curate,) and by reason [ 536 J 
of the premises and by force of the statute an action hath ac- 
crued to Hardy to demand and have of and from Cathcart the 
sum of 450/., being three-fourths of such annual value. Plea, 
ml debet. And upon these counts Hardy obtained a verdict 

A 
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1814 at the assizes, viz» for 540/. on the second, and for 31/» 145. 6£ 
on the lOtb ; whereupon judgment was entered for bim in the 
m^mm^ Common Pleas. 

^*^*^^' And now Hichardson^ in support of the errors assigned, took 

the following exceptions: 1st, that, it does not appear by the 
second count that the defendant absented himself from his be- 
nefice for more than eight mouths in any one year, computed 
either as a calendar year, or as a year from the time of his in* 
duction. If the statute meant the latter, then the time of hii 
induction ought to have been shewn, and for this exception, 
also, the other count will be bad. But supposing it does not 
Biean year from the time of induction, then it must mean ca- 
lendar year, that is, a year commencing on the 1st oi January^ 
in conformity with the general rule that where time is not com- 
puted in an act of parliament, it shall be computed according 
to the calendar. Therefore in some acts, as iii the assessed- 
tax act, &c., where a different year from the calendar year is 
intended, it is so expressed : but here the statute requires that 
it aboold be an absence in any one year, leaving it undefined 
wiratl year, and, therefore, it shall be reckoned a calendar year. 
And if so, then the second count, which charges an abeenoe 
exceeding eight months from the tenth of October nextfol' 
Jowiag, is ill, because it negatives the possibility of itsbfingio 
any one calendar year. And in the precedents, in LilL EtUr. 151., 
[ 537 ] and tUat. d99., it will be found that the declaration does shev 
the abeeace to have been within one calendar year. Sdly, b 
iioea not appear by the second count that the rectory of 
Methk^ is such a benefice as falls within the statute. It is not 
«vary rectory that is a benefice within the meaning of the sta- 
tote ; the statute expressly provides that no parsonage that 
kath a vicar endowed, or perpetual curate, aud having noi:^ 
•f a#ii)s, shall be taken to be a benefice within the meaning ef 
ibe act ; and, therefore, unless this rectory has the cure oi 
aoiils it is not wiCbin the act, and Ibe declaration ought to have 
averred it, for the cure of souls is not necessarily annexed to 
every rectory. It is no anewer to say that it was for the other side 
la shew the eaaArary as matter of defence, according to the f^ 
kid dowB by Tre^, C. J. in 1 Lord JBaj^m. ISO., and ajopy^ 
bjr Lawreaee^ J. io 7 T. R. SI., beeaase that rale pa)/ appli^ 
where a pBLttj claims aa exception iiHroduoed IP his fott^u^ 
as if this had beaa a ebim to be /exempted froai rmieof^^ 
of haying a Uoence, or as being chaplain tp on^ eatid^ 
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Iiay6 chaplains : but lierc the objection is, that the party * 1S14. 

Dflr has failed to bring: the benefice in respect of which he ^ *'"'"" 

3 within the description in the statute. Sdly, The precise ^atiuc 

tion of time for which the absence continued, ought to have "abdy. 

!n shewn in the second count ; the charge in substance is, 

t he absented himself for a period exceeding eight months, 

t it is laid, under a videlicet^ to be from the tenth of Odohefj 

[ for the space of nine months then next following; so that 

e are nine months and a day, out of which the party might 

le good the charge of an absence exceeding eight months, 

[ it is uncertain to what particular portion of that time it 

ites ; neither does the finding of the jury ascertain it ; and [ 538 J 

ess the precise portion of time be ascertained, it will be im« 

3ible for the defendant to plead it in bar to another action. 

1 it seems by analogy to the mode of declaring under stat. 

H. 8. c. IS., that here the plaintiff was not restrained to 

eight months, immediately consecutive to the tenth of 
oAer, for under that statute, if the plaintiff declared upon 
ibsence of IS months from the first of Januarj/^ and fkiled 
»rove the first month, he might nevertheless recover for the 
due. And, therefore, in cases like this, sometimes the ver** 

ascertained the precise time, as in Lill. Etitr. 511., in an 
on upon the statute for penalties, for absenting himself firom 
rch, the jury found a verdict for 20/., parcel, &c., to wity 
the last month of the ten months in which the defendant had 
mted himself &c., and as to the residue non debet; and by 

means, the present objection seems to have been cured. 
1 in Treswell v. Middleton (a), where to counts for wares 
Ight^ and for several retainers, and several sums lent, in the 
>le amounting to 42/. 9i., the defendant pleaded nil debety 
. it was found quod debetj SOL inde^ el quoad residuum non 
tty JVLdgmeni was reversed, because the jury did not find for 
ich of the contracts or retainers the defendant owed, so that 
^uld not know for which he was condemned, and for whidi 
uitted, or plead it in bar to other actions. 4thly, As it is 
It the second count includes portions of two calendar years, 
•posing that to be no objection, still it should have been 
wn, whether the penalty is demanded in respect of the 
lual value of the one year or the other. The pendty is a 
portion of the annual value according to the leiigth of [ 539 ] 
^ce, tliat is, the actual annual value of one year^ and not 

(a) Cro. J. 653. 
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1814i an average value of two. The last objection, which went to 
^ "1^^ the 10th count only, viz. that a prebend was not within the 
against Statute, it was agreed could not be supported. 
HARDt. Scarlett was to have argued contra : but the Court, without 

hearing him, decided against all these exceptions as the argu- 
ment went on. Upon the first. Lord Ellenboroughj C J. said^ 
that he had no doubt that ^^ any one year*' in the statute was 
not to be construed one calendar year commencing from the 
first of January^ nor one year from the day of the defendant's 
induction, but one year before the commencement of the plain- 
iifi''s suit. And he observed, that this was a construction to 
which it did not appear that the attention of the Common 
Pleas bad been drawn ; aqd Dampier^ J. said, the latter was 
the most reasonable construction ; and in the precedent dted 
from LilL Entr. 151.. it is alleged that the defendant absenteif 
himself for seven months in a year computed from the fourth 
o{ April f and not in a calendar year from the first of January,' 
and the policy of the act seemed to be to prevent spiritual 
persons from absenting themselves from their benefices for 
more than three months within the perioc^ of a year. Upon 
the second point Lord Ellenborough^ C. J. said, that the rule 
was inveterate if there f)ea substantive proviso creating an ex- 
ception it is for the party who would bring himself within it to 
plead it ; and Le Blanc^ J. added, that benefice was the general 
term mentioned in the act, but the act contained a proviso, ex* 
f 540 1 cepting certain benefices out of the comprehension of that 
general term ; and Dampier^ J. said^ that he was not aware 
that it had been the practice in declaring upon the stat. of H* 8. 
to aver the cure of souls. Upon the other exceptions, Lon( 
Ellenborough^ C. J. said, that it struck him that the time must 
be computed as a period exceeding eight months in a consecu- 
tive series from the tenth of October^ for it was defined and 
made certain by the words ^^ then next following,'* which were 
material ; and the jury must be presumed to have found,tbat 
those were the eight months of absence, for which they bave 
given their verdict; and the annual value must mean as in 
common parlance average value ; otherwise it was observed 
by DampicTy J., a late season and an early one might possibly 
include two harvests within the year. Upon the (0th count 
Lord Ellenboroughy C. J. said, the word prebend was cer- 
tainly in the act, though it might be hard measure to a partt 
who had no house of residence on his prebend ; and Dampier)^* 
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observed, that the truth was when the stat. //. 8. passed pre* 1814. 

^endaries were habitually resident on their prebends, and had ^ 

- . , •' r ^ Cathcart 

louses of residence. against 



Judfg;m6nt aflSrmed. 



Hahdy. 



[541] 
Doe. on the demise of Lady Wilson^ agaimt Abel. Tuesday, 

tjlJECTMENT for land at Hampstead. At the trial be- Lease of land 
li fore Lord Ellenborough, C. J. at the Middlesex sittings Jj^^^ih^^ 
in Easier Term 1813, a verdict was found for the plaintiff, covenant by 
subject to the opinion of the Court on the following case : !®^*®® ^' 1^ 

By lease (SOth December 1805) f ^ady Wilson (the lessor of be desiroua * 
the plaintiff) demised to the defendant for 31 years from Mt- during the 
zhaelmas preceding at the yearly tent of SS/. a field of meadow all orany part 
or pasture land in Hampstead j then in the occupation of the of the land 
defendant, and ^eontaining two acres, two roods, and fifteen thereon &c. 
perches, with an exception of all mines, quarries, royalties, it should be 
metals, gravel, timber, &c., and full and free , liberty (among Jo'SlIilTntr 
other things) for Lady Wilson^ or aiiy others authoriaSed by and enter up- 
ber, to come into the demised premises at all seasonabte times ^^f 'If "^ *Y 
in the day-time, there to examine the state thereof, and for such build- 
any other reasonable occasion, and under the following cove- |?g^ {* J^?' 
nant (among others) on the defendant's part : proper, and 

^^ That if the lessor or person entitled to the freehold or in- to do all ne- 
heritance should be desirous at any time during the term to ^^i^ttnter- 
take all or any part of the land demised for building thereon, ruption by 
and for yards and gardens to such buildings, it should be law- J^^^'i^',. 
All for the lessor or her assigns, or person entitled as afore* gave six 
said^ io enter and come into and upon all or any part or parts [ ^^ J 
of the said land to make such buildings as she or they should ^^of^such 
think proper; and generally to do all such acts as should be intention, 

with a pro- 
t)so also thiit the lease should be void for non-performance of covenants. Held that lessor 
having agreed with a third person to the terms of a building contrtict, might give six 
niootm] notice of her intention to take the whole of the land for buildipg, and at the 
expiration of that time, and after refusal by the tenant to deliver up possession, roi^ht 
brug ejectment. 
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requisite and neceatarj in any such case, wiAont aoy inter* 
TuptioQ by the defendantj his executors, administrators^ or 
assigns : provided always, that the lessor or person entitled as 
aforesaid should give or leave notice in writing of sncb inten- 
tion to the defendant, his executors, &c. six calendar montA) 
at the least previous to the time of entering upon the isid 
land, or any part thereof, for the purposes aforesaid or aojr 
of them: and provided also, that the lessor should in every 
such-case allow or pay to the defendant, his executors, &c. for 
each and every acre of the said land so taken, the yesrly rest 
of SI. St., and so in proportion for any greater or less qoui- 
tily than an acre ;" and there was also a provbo that if Hie 
yearly rent should be unpaid SI days next after either of the 
days of payment, or if the defendant should make de&nh in 
the performance of any of the covenanls, the lease sboold be 
utterly void, and it should be lawful A>r the lessor, &c. to re- 
enter. 

The defoidant was tenant of the land antecedeplly to (he 
lease, and afterwards conliaued is poasestioo aoder it. In 
idoTch 1808 Lady WiUou and ber son, who was remaiular- 
man in fee, sold and conveyed one rood and twenty perehe* 
of ika said meadow to one Neeve, of which wle the defendut 
had notice. Lady WiUon and her son having agreed betmn 
themselves to let certain parts of their estates, if they cosM, 
for a long term of years for bailding purposes, and amoagit 
them the residue of the said meadow, (the sul^ect of this qset* 
meat,) employed a surveyor to let off the same ; and kW 
[ MS j offers were made for taking the same upon a building len^ 
and the terms ofa contract for this purpose were agreed opH) 
but BO contract was actually signed. Lady Wilaon never had 
any intention of building at her own expense, nor had sbesar 
existing buildings to which the land in question was annnakk 
for yards or gardens. On tbe 23d of AfstvA ISlOLwly fiRIw 
served on the defendant a notice, which, after refening la Ik 
provisoes in the lease, and the ftumer sale of a part of ^ 
aaaadow to Neme, went on as follows : 

** I do hereby give you notice tliat it is my intention to lab 
the residue of the said field demised to you by the aftresasl 
lease, for bailding thereon, and tat other tbe. puiyosss ax* 
-pressed iq tbe provisoes aforesaid, or one of thein ; aad M 
It is my intentioD to enter and come into and uponthBlHidin 





iN THE FiFTir-Fou&Tu Ye,\r OF GEORGE III. 94$ 

the said field of land on or at Michaelmas day jm>v saxt KM* 

iiiuig, (or so soon afterward's as I shall think fit,) for 4be 

rpoaes aforesaid, or some of theai| up lo which period ihe 

it payable by you by virtue of the aforesaid lease will doa- 

ue, but will thenceforward cease on my entering into poa« 

aion, agreeably to this notice." The defendant regularly 

id his rent up to the time of this notice being given, but ao 

iMequent rent for the land has been paid br required. 

On Michaelmas day 1810, when the above potice expired,.or 

I day following, Lady Wilson*% steward and attorney at* 

Mled at Hampsieady and went to the gate of the field id 

Bstion, where he saw the defendant's gardener, and as the 

snt for and in the name of Lady Wilson demanded posses^ 

a of the land, which the gardener refused to surrender- 

le steward was not accompanied by an^ surveyor, builder, 

*rk«ien, or building materials, nor had either been engaged [ 644 J 

bespoke. The question for the opinion of the Court is, 

Whether under the circumstances above stated the plaintiff 

snlitied to recover : if the Court shall think he is, the ver- 

t is to stand ; if otherwise, a nonsuit is i^ be entered. 

^parMe^ for the plaintiff, argued that the true intent of the 

Tendant^s covenant was this, that the lessor should be at li- 

rty upon six months* notice to determine the lease as to (the 

nAe or any part of the demised land which she should be 

lirous of taking for building, &c., and that oonsequietttly 

\ lease determined at the expiration of the notice, or had 

MMue void by the tenant's refusal to deliver possession ac- 

rding to the covenant. The covenant provides, that if the 

Bor should be desirous to take all or any part for building, 

., she should give six mofnths' notice ; it does not require 

it such desire should be Evidenced by any previous acts on 

\ dessoi^'s part, though if that were necessary, here it is 

lied that she had entered into a building codiraot. And in; 

ttsel v. Coggins (<z), where the lease contained a proviso^ 

it if tb^ premises should be wanted for building, the tenant 

)uld deliver up possession, and it appeared that the leseor 

i given notice to the tenant that he wished to have the land 

* building, and that it was not colourable,;fer he had enierad 

io a treaty, the Master of the Rolls said,' ^ that there was no* 

fence at law." And norely the worda '< If the lessot Jhonld be' 

(ft) S Tcs. Jan. S4. 

Yot.ii- se 
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1814. desirous to take the land for building'^ are fully as compre' 
hensive as ^^ if the premises should be wanted for building." 
The covenant goes on to provide that *the lessor may enter on 
all or any part, which could only be by the quitting of tbete- 

*r 545 3 nant. The entry of the one necessarily imports the secession 
of the other, without any express stipulation to that effect^ 
and that appears ^nanifestly by the subsequent proviso for 
abatement of the /ent in proportion to the quantity of land 
resumed by the lessor. Therefore the lessor having given due 
notice according to the covenant, the lease determined at the 
expiration of that notice, and the land reverted to her, and 
she may maintain ejectment against the tenant who holds OTer' 
And, besides, the defendant having made default in the per- 
formance of his covenant by refusal to deliver up the possession 
at the demand of the lessor's steward, the lease has become ut- 
terly void, and the lessor is entitled to her ejectment without any 
previous formal re-entry, which is only necessary to avoid a fine* 
Marryal^ contra^ contended that this was not a covenant to 
permit the lessor to resume the land into her own hands, bat 
merely to permit her to enter for a qualified purpose, such as 
building, &c., and to do the acts necessary for that purpose, 
without interruption by the tenant. There is not any covenant 
that the tenant shall surrender, or that the lease shall dete^ 
mine on notice, and, therefore, the tenant's refusal lo yield np 
possession is not a breach of his covenant^ nor can the lease 
be avoided, unless it be shewn that the tenant has interrupted 
the lessor in coming on the premises to build, &c., which 
is not the case here, because the lessor did not come on 
the premises to build, &c. but only to demand possession. 
The proviso for abatement of the rent also shews tbatit 

r 546 1 ^^ ^^^ ^ general resumption of the land by the lessor 
that the parties contemplated, but a taking piece by piece 
as occasion required, and, therefore, it provides for a pro- 
portional abatement of the rent. And if the parties meant 
that the lease should determine at the expiration of the six 
months' notice, they would have so expressed it, as they haTe 
done in the proviso for non-payment of rent, and non-perform- 
ance of covenants, so that it is clear they knew how to provide 
for it when they so intended. And though at the expiration of 
this notice the lessor might have entered with her workmen lo 
build on such parts as she was desirous of building npoOf '^ 
appears that she never had any intention of boilding benetf 
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upon or annexins: the land to other building, nor had aiTy 1814. 
other persotiA under her such an interest as would have enti- " 

tied them to claim to enter for the purpose of building, &c., against 
for the building contract was unexecuted; Abel. 

Lord Ellenborough, C. J. According to the construction 
maintained for the defendant, th6* animals, if there were any 
upon the land, were to recede pedetentim foot by foot according 
as the buildings should advance. But really one must put 
something like a sensible construction on the words of this co- 
venant, otherwise it would be necessary to give a fresh siiL 
months' notice for every piece of the land as it might come into 
use in the progress of building. The covenant is clearly and 
expressly, that if the lessor shall be desirous to take all or any 
part of the land for building, &c., that is, if the whole or any 
part should be wanted for the purposes of building, she tnay 
enter for such purpose, and for all necessary acts, without in« 
terruption by the defendant, upon giving six months' notice of [ 547 J 
her intention. ^' Should be desirous" certainly means that 
she should be bond Jide desirous, and she must intimate such 
her deisire by six months' notice. All this has been per- 
formed ; she has been desirous of taking all ; she contemplated 
a possible and probable expectation of covering the whole 
with building, and the covenant that she shall not be inter- 
rupted extends to the taking of all, and not merely to the 
building, but to the doing all necessary acts. The plan of 
building, probably, could not be proceeded with unless the 
whole was put into her possession, and laid open to the in* 
troduction of materials for building, which is the first step. 
The lessor therefore gives due notice that she is desirous of 
taking the whole; and at the expiration of the notice her 
steward attempts to make an entry, by demanding possession, 
bat instead of finding the premises open to him, he finds a 
person there resisting. He demands possession, that is, that 
th^ lessor might enter for the purpose of building, and the 
person refuses to surrender, which imports, not that he re- 
fused to execute a surrender, but to surrender according to the 
demand. Therefore it seems to me, that qudcunque vid datdf 
whether the lessor Stands upon the covenant that she should be 
at liberty to determine the lease upon notice, or upon the co- 
▼enant for re-entry for breach of covenants, she is entitled to 
the possession of this land. 

Lb Blanc, J. The question depends upon the constructionf 
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of this covenant and proviso^ n^hich the Court must coDstme 
according to the intention of the parties to it. If the Court 
see that the construction contended for by the defendant cannot 
by possibility *carry into eilect be intention of the parties, tbej 
will not put that construction upon it. The lease is a lease of 
about two acres and a half of meadow-^laud^ and there is a co« 
venant by the defendant, that if the lessor should be desirous 
at any time during the term to take all or any part of the hod 
tor building, and for yards and gardens to those buildings, it 
should be lawful for her or her assigns to enter and come upon 
all or any part of the land to make such buildings as she shoaU 
think proper, and to do all necessary acts without any inters 
ruption by the d^fendanti provided she gave notice in writisg 
of her intention six months before entering^ and provided she 
made abatement of the rent at the rate of eight guineas for an 
acre. The construction put upon this by the plaintiff's cosih* 
sal IS) that if there tvere a bond Jide intention on her part to 
lippropriate the whole or part of the land to building, and doe 
notice were given, she might re*enter into the whole or into 
part. The construction of the defendant's counsel is this, that 
llie was not at liberty to enter on any part with the intefttioa 
of building on it, except when the workmen actually came to 
the spot) and then they were to take it piece by piece tt tbay 
went along in the progress of the building. If thia were tba 
construction, how could the proviso with respect to the abate* 
ment of rent be carried into effect; must the rent abate ae< 
cording to every foot or square yard as it ia progreasifely 
taken? The stipulation that there should be ait dionlki' 
previous notice, shews that the parties must have intended thaiif 
the lessor should agree for makioga building contractisbeshoaM 
have it in her power to give notice, (for it would have beea 
madness in her, as well as in the other party, to enter iatoaa 
absolute contract before possession was obtained,) and tberr 
fore the meaning was that the lessor might gfve notice of htf 
intention^ and might resume all or any part of the land for tin 
purposes of buiMing) without waiting until such time as tkl 
#as ready to enter with materials and workmen. Inibatiii 
I consider this not merely as a covenant) tfa&t -die leeMr wifit 
come upon the land in order to build upon it) but liit all 
night tnke it back for the purpose of building. 

Baylet, J, was of the same optnion, btil mid, iMf ioirfl 
edd nothing. 
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Davpieb, J. also concurred, and said, that he had looked 1814. 
the 4wee over and over without being able to discover any - 

ergumeot on which an objection could be founded. m^mimt 

Judgment for the plaintiff. 



Wilson and Another against Kemp. Sf'liTtii 

THE plaintiffs declared in assumpsit against the defendant, Afler agend- 
as acceptor of a bill of exchange, and on the money P P'®* ^^ 
counts. The defendant pleaded the general plea of bank- concluding to 
mpty concluding to the country. Replication, that the plain- the country,* 
iiSa ought not to be precluded from having their action, thatdefend- 
because, admitting that the defendant became a bankrupt, and antwas before 
that the causes of action accrued before his bankruptcy, the siondi»- 
replication alleges that after the 24th of June 1732, and after charged as a 
the Stat. 6 Geo. 2. c. 30., and before the issuing of the com- , V 
mission against the defendant, under which he was declared a and that his 
bankrupt, to wit, on the 19tb o( October 1807, the defendant estate has not 
was discharged as a bankrupt by virtue of that act, and that Fn the^poundl 
afterwards, to wit, on the 23d August 1811, he was again dis- which wm 
^barged) &c., and that his estate has not produced I5s. in the mai^Biinni 
|)Oimd, and the replication concludes with a verification and of the actioa 
prayer of judgment and damages, &c. Demurrer, assignijoig ^^^!{f* 
Aur causes, that the plaintifls bare not fn their replication verificatioAt 
accepted the issue tendered by the plea, although the same i» ^^ ^^ ^^ 
ft material and suflBcient is3ue, but have proceeded to reply dem^fsor. 
qieiciaUy matters which might have been given in evidejoc^ 
under that issue ; and also, for that by the replicaition ihfif 
bare attempted to deprive the defendant of the benefit of 
fi^img his baojiruptcy generally according to the form of 
the rtatute, &c.^ and to obl^ hm to nioi^ie to a more special 
and {)itrtii^iilar issue upon jnatters which h^ is entitled to give 
m #vjdeo6e under thai general plea ; and also for that tb^ 
repl^Qatioa is pleaded, and concludes in mainteuAUce of this ' 
uctiou gmerallyy whereas if the matteni ajjbgad b^ 11*06 the 
plaintifi^ are not upon the pleadings h^pin entitANi t^ jlld|g'9 
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ment against (he defendant except in respect of his estate ax\d 
effects, according to the form of the statute, &c. Joinder. - 

And the Courty without hearing any argument in support ^f 
the demurrer, were of opinion, that upon both causes assigim^ 
the replication was ill, 1st, because it prayed judgment gex^^. 
rally, instead of being confined to (he future estate and effects 
of the bankrupt; 2dly, because a replication concluding w^itj^ 
a verification could not be pleaded in reply to a plea con- 
cluding to the country. And in answer to Campbell^ vrio 
said, that in Thornton v. Dallas (a) precisely the same rep//, 
cation was pleaded, Dampier^ J. observed, that it had been 
otherwise decided many tiltnes, although in Thornton v. Dallas 
no objection was made upon that ground. Whereupon 
(Jampbell prayed leave to amend, which the Court granted. 

F. Pollock was in suppprt of the demurrer. 

{a) Dougl. 4b, 



ffa^ 17lb. 

A person dis- 
fcharged un- 
der 51 G. S. 
e, 125. (insol- 
vent act,) is 
liable to his 
surety for the 
arrears of an 
annuity due 
sinde his dis- 
charge, nhich 
the surety has 
been obliged 
to pay. 



Page against Bussell. 

DECLARATION in assumpsit for money lent, paid, Ind, 
and received, and upon an account stated. Ple^y actio iioff, 
because the defendant was a prisoner at the suit of one Stoki 
on the 1st of JMay, 1811, mentioned in stat. 51 G. 3. c. 125* 
" for the relief of insolvent debtors," and that afterwards, on 
the 23d oi August 1811, he was discharged before the justicei 
at sessions^ according to the provisions of the said act, and 
that the sums of money in the declaration mentioned werB 
paid by the plaintiff as the surety for and in respect of t 
certain annuity contracted for and granted by the defendaot 
to one Guest before the said Ist of ilfqy, &c. ReplicatioOf 
that after the said Ist of May, and after the discharge of the 
defendant, and before the commencement of this suit, to wi^ 
on 1st of May 1813, the plaintiff was called upon, and forced, 
and obliged to, and did pay the said sums of money in tbe 
declaration mentioned, as the surety for the defeodant| and ^ 
respect of the said annuity. 
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Page 
against 



Demurrer. Joinder. 1814. 

Curwoodj in support of the demurrer, contended, that the 
defendant'^ discharge under the 51 G. 3. c. \25. was a dis- 
charge against all demands in respect of the annuity, and any Busiejx, 
payments thereof made by the surety, notwithstanding those 
payments were made after the defendant's discharge. And be 
referred to 5. 16. which enables the creditor of any debtor, 
>¥ho shall be discharged, for any sums payable by way of 
annuity at any future times, to be admitted a creditor, and 
receive a dividend of the estate, in the same manner as if the 
debtor had become bankrupt. And by 49 G, 3. c. 121. s. 17., 
an annuity creditor of a bankrupt may prove the same under 
the commission, whether there are or are not any arrears at or 
"before the time of bankruptcy, and the certificate of every 
bankrupt under whose commission such proof is or might have 
been made, shall be a discharge of such bankrupt against all 
demands whatever in respect of such annuity, and the arrears 
and future payments thereof. Therefore as the debtor under 
the 51 G,3. c. 125. is placed in pari loco with the bankrupt 
under the 49 G. 3. c. 121., it follows, that he, as well as the 
bankrupt, shall be discharged of all demands whatever in 
respect of the annuity, and the surety can no more resort to 
him for repayment of the arrears than he could have done if 
he had been bankrupt ; and however hard this may appear it 
is casus omissus out of the statute. 

Le Blanc, J. The 51 G\ 3. says, that the creditor shall be 
entitled to be admitted a creditor : but it does not say that the [ 553] 
debtor shall be discharged, in the same manner as if he had 
been a bankrupt. 

Bayley, J. Even in the case of a bankrupt, if the annuity 
creditor does not come in and prove, but disregarding the 
bankruptcy sues the surety, the surety cannot insist on the 
certificate, and if he cannot, may not the surety afterwards 
resort to the bankrupt ? The present is a debt accrued since 
Jie debtor^s discharge, and therefore the plaintiff is entitled to 
udgment. 

Per Curiam^ Judgment for the plaintiff (a). 

Comyfiy contr&. 

(a) Semb. also that the plea was ill, being pleaded in bar of the action, 
lee 51 G. 3. c, 1^5. 8a, 32. 60. and 2 Lord Ray, 1383. Mone y. Harvey., 
^ also for a form qf plea, fFiUes R. 199. Ladbroke v. James, 
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Tuesday, Thynnb, Administrator, &c. of Ai^drew Thvnne, agaimt 
^^^ "^- Prqtheroe. 



Assumpsit by 
administrator 
'upon pro- 
tnises laid to 
the intestate, 
.with a profert 
of the letters 
of administra- 
tion, and non 
MsumpUt 

[554] 
pleaded, the 
defendant 

Snnot, upon 
e produc- 
tion of the 
letters of ad- 
ministration, 
jpbject that 
they are not 
properly 
stamped, for 
the plea ad- 
mits that 
plaintiff is 
administni- 
ior. 



ASSUMPSIT upon a spepial agreement made with tba 
plaintiflf's intestate, whereby for a consideration thereiip 
stated the defendant agreed to pay the intestate SlOO/. by tk 
Ist o( January 18IS. The declaration contained also th 
usual money counts ; in all of which the promises were laid i 
the intestate ; and the plaintiff made profert pf the letters or ^ 
administration. — Plea, non assumpsit. 

At the trial before Lord Ellenboroughy C. J., at the Mid^r^ 
^esex sittings after last Hilary Term, the plaintiff, in conser^ 
quence of notice given him by the defendant, produced the ^ 
letters of administration, by which it appeared that the sum 
sworn to, and for which the letters of administration were 
granted, was under 100/., and the stamp was for a value opt 
exceeding that sum. It was objected, that the letters of ad- 
ministration were on a stamp of too low a denomination, the 
demand in the present action being to a much greater amount, 
and the case of HHnt t. Stevens (a) was cited, and thereupoa 
the plaintiff was nonsuited. 

A rule 12151 was obtained in this term for a new trial on the 
ground that the objection was not open to thQ defendant upon 
non assumpsit^ but only upon a plea disclosing the special 
matter, or upon a plea of ne unques administrator. And 
Hunt V. Stevens was distinguished, because here the promise^ 
are laid to the intestate, there the administrator declared upon 
a conversion in his own time, and therefore, in such case^ ac- 
pording to iAiwrence^ J., the styling himself administrator is 
of no avail, he must prove himself to be such, and the ques- 
tion is raised by the plea of not guilty in trover^ it goes lo the 
foundation of the plaintiff's title, and the want of i|dmin»trap - 
tion need not therefore be specially pleaded. And conform*^ 
ably with this distinction which he recognized, /ToA, C J. in^ 
JMarsfield v. Marsh (6), upon trover by the administrator. ^ 
where the property was laid in the intestate^ vetameA to atkni 
evidence on not guilty, to shew that the plaintiff was not ac^- 



(a) 3 Taunt. US. 



{b) s I.or4 Ray. .8t4. 
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istinistratory saying that the defendant should l^ave pleaded it. 1814. 
And so in Gidlof v. ♦ Williams (a), it was resolved that the plea . 

of non est factum admits the plaintiff to be a ^od administra- tt^abui 
tor ; and the same doctrine is laid down Com. Dig. Pleader^ Phothbroe. 
2 D. 10. 2 JD. 14. ^ *[5*51 

The Attorney-General^ Park, and W. Oweny shewed cause, 

and contended that the defendant could not havp pleaded ne 

ungues administrator, inasmuch as the plaiptiff was rightful 

administrator, and had obtained administration from a Court 

liaving competent jurisdiction; and the want of a proper 

sUmip does not make the letters of administration void, but 

only that they shall not be given in evidence, which was first 

eoa^ted by stat. 9 and 10 W. 3. c. 25., and has been continued 

io %he subsequent statutes (&). Wherefore the plaintiff has 

foiled in proving his title. 

Sut the Court sa^d, that in this case upon the general issiiQ 
th^ plaintiff had no occasion to produce the letters of adminisr 
trci,tion at all, for the plea admitted that he was administrator, 
Ao<3 therefore the defendant had no right to insist upon tlieir 
production. And if this could be done, it would be a means of 
S^'Cting the benefit ofne unques administrator upon the general 
i8^ ve. 

Rule absolute. 

JUarrj/at and Header in support of the rule. 

(a) 1 Salk. 38. 3d resolution. (b) See 46 Cr. S. r. 140. t. $• 



1^^ L566J 

^^7tLti6> Assignee of E. Chambers^ H, C. Granger^ and fFedne9ia^^ 

R. Chambers^ jun. (Bankrupts J against Bennett. ^^ ****'• 

^^"^pIHE plaintiff sued as assignee under ^ joint conmissioo When one of 
J- against the three. S^TbSSkf*^ 

At the trial before Buyky^ J. at the last assizes fi^r <he concern who 

resided at the 
RWce -where the banking house was, and was the only partner who transacted the basinesB, 
^^«ie other two residing at a distance from it, absented himself from the banking house, 
^Vul ft a)p, and stopped payment Held, that this was not evidence of a Joint act of bank- 
^ ^)£|^ J hy all three. 

The ddfbhdant, thongh he has given no notice that he intenis to dispale the proceedings 
^ tider the coro^iision, may nevcrtbeleis give evidence to disprove the act of bankniptcj. 
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1814. county of Devon^ no notice having been given thfet the defend- 
j^~ ant intended to dispute the proceedings under the commissiony 
flgaiiut the deposition made before the commissioners was put in and 
Penneit. |.eaj^ which stated that the three bankrupts carried on a bank- 
ing concern, under the firiri of Qhamhersj Granger j and Otam^ 
bers^ at Collumplon; that on or about the 29lh of A/oy 18J2, 
they absented themselves from the banking house in Collump^ 
tofiy shut up the same, and stopped payment, for the purpose 
of avoiding and delaying their creditors. It was proved, hovr- 
ever, that E. Chambers was the only partner, who resided at 
CoUumpion^ and transacted the business there ; the other tiro 
residing one in London^ and the other at a considerable dis- 
tance from Collumplon. The learned Judge doubted, upn 
this evidence, whether it amounted to proof of an act of bank- 
ruptcy by all the three: but he permitted the plaintiff to take 
a verdict, with liberty to the defendant to move for a nonsuiC- 
Accordingly a rule nisi was obtained in this term for that pur- 
pose. 

Gifford (with Lens^ Serjt.) now shewed cause; andsul^* 
mitted that it was not competent to the defendant, who hs. ^ 
[ ^57 ] given no notice under the stat. 49 G. 3. c. 121. s. 10., that \m~ '^ 
intended to dispute the proceedings, to adduce evidence i ^ 
order to controvert the act of bankruptcy, inasmuch as 
no notice is given, the proceedings must be taken as conclusi 
against the party of the act of bankruptcy therein allege(^=^' 
But, Sdly, supposing the defendant might adduce evidence i^^ ^ 
disproof of the act of bankruptcy, the evidence hero did no^^^^ 
disprove its being a joint act of bankruptcy by all the thre^ '^^ 
partners. To constitute an act of bankruptcy, the stat. 1 Ja^^-^* 
1. c. 15. does not require that the party should absent himsel ^^^^ 
from his dwelling-house, it says, ^^ otherwise absent himself;' 
and, therefore, if partners, having a known place of trade foi 
carrying on their joint concerns, shut it up for the purpose oi 
delaying their creditors, it is within the meaning of this claose^^'^ 
though they do not depart from their dwellings; Judinc y. Di 
Cossen (a). 

Gasekcj contra, denied^that the shutting up the counting' 
bouse by one of several partners was an act of bankruptcy by all.^ 

The Court agreed, that here was not sufficient evidence of 
joint act of bankruptcy by all the three partners ; and Bigfky^ 
J. observed, that one of the witnesses had stated thnt JR. 

(a) 1 N. R. 934. 
2 




y 
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>ne of the three) .had no concern with the Bank; and 1814. 

bat in Judine v. Da Cossen the bankrupt was a sole 

, and when he departed from his counting house, took a^aitue 

:)ks with hira without any intention of returning. Upon Bennett. 

her point Lord Ellenboroughy C.J. said, it had been [ 558 ] 

d that the proceedings were not cpnclu6ive(^/) ; and 

y, J. observed, that the 49 G. 3. c. 121. s. 10. only en- 

lat the proceedings under the commission shall be evi- 

to be received of tlie trading and bankruptcy, but like 

ler evidence it is liable to be controverted by evidence ; 

)ampierj J. added, that at first he had been inclined to 

that the act meant to make the proceedings conclusive, 

te the assignees having received no notice might come 

pared to meet the evidence ; but on looking into the act 

nd it was otherwise. 

I^ule absolute, 

(fl) See Eiiis V. Shirirj/, 8 Campb. N. P. C. 424, 



5 King against The Inhabitants of Haslingfield. mI^^s^' 

IE defendants were presented for not repairing a pub- Upon an in- 
lic highway, situate in the parish of ffaslingjield. It was aMinrt"the 
ted by the defendants that it was a public highway, and parish of i7. 
f repair, and the only question was, whether it was fornotrepair- 
r within the parish of Haslingfitld. way,an award 

vas proved by the vicar of Harston parish, who pre- madebycom- 
tlie highway in question, which was called Mill^lane^ under an in- 
began at a small distance from Harston Mills j and was closuro act, 
ued to the village of II asling field ; and it was also Sthehijh-^" 
1 by several witnesses that the parish of Haslingfield way to be in 
ways repaired the road both before and since the Harston ^jsi^^^ 

ure, which was about 16 or 17 years ago, and that in 1807 holdcn not to 

be admisBible 
:e for the defendants without shewing that the commifsioners had given the pre- 
loticcs required by the act before tney ascertained this boundaries $ it appearing 
i usa;;c had nut been pursuant to the award, the defendants having since the awarot 
as before, repaired the higliway. 
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1814. the parish had repaired it throughout with bushes and fagg^ 

HiTking ^"^ ^^^^ '^ ^^^ always been reputed to be in the paririi ol 

mgainst Hoslwgjield ; and the inhabitants of the parish had ezerebed 

^'^ts^^^ common right by depasturing the land from LammoM io Isfy 

HAS1.WGFIELD. dcjf^ and in one instance a poney belonging to ao inhabitant of 

Jtarston parish had been impounded for trespassing oo the 
road. 

The defence was, that the parochial situation of this rod 
had been altered by an award of the commissioners vndar the 
Harston inclosure act (a), pursuant to an authority given to 
them for that purpose, by which award the road in qqeotioi| 
was awarded to be locally situate in the parish of HarsUm. 
The inclosure act does not particularly mention the parish of 
Haslingfieldy but authorizes the commissioners to ascertain the 
parochial locality of roads, belonging to the adjacent and coih 
tiguous parishes, under which description the parish of ifa^ 
lingJUld falls, ^fter having given certain previous notices to 
the parishes to be affected by the award. This award was teo? 
dered in evidence : but the learned Judge refused to admit it 
unless it could be shewn that the notices required by theict 
had been given, and thereupon a verdict was found by his di- 
rection for the crown. 

In this term a rule nisi was obtained for a new trial apoo , 
the rejection of this evidence, and the learned Judge reported, 
that he should have had no difficulty in admitting the awardi 
if the usage had been pursuant to it, presuming that the proper 
notices had been given. But in this case the award seeoied to 
be equally unknown, until this prosecution^ to the parish of 
[ 560 J Haslingjield and the parish of Harston^ whose vicar presented 
the road. The learned Judge therefore was of opinion, thit 
the contrary usage rebutted the presumption, and called on 
the defendants' counsel to prove the preliminary notices. 

Best^ who shewed cause, relied on the distinction taken bj 
the learned Judge. . 

Robinsouy contra, contended that the clause respecting the 
notices was merely directory, the neglect of which would not 
vitiate the award of the commissioners : but supposing that to 
be otherwise, then it must be taken that the comnissiooen 
have given the proper notices, because where aathority ii 
given to persons Iqr act of parliameot to do eertaia pahlieaeti» 

(a) UG.^ 
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id they do them, it shall be intended that they have performed 1814 
11 that was required to give effect to those acts, unless the .p^Tki 
ontrary be shewn. Therefore under the marriage act (a), ofoin 
'hich requires that there should be a previous publication of '^^\s < 
anns by a clergyman, if the banns be published, it has always Hasumoi 
een intended that the clergyman who published them was 
iwftilly ordained, unless the contrary be proved. So here the 
ommitsioners were to ascertain the boundaries, after giving 
•riain notice to the parishes to be aflfected by it, and to make 
lieir award, and they have made it, therefore it shall be in- 
ended primd facie that they gave such notice ; and that the 
ather, because by the act of parliament an appeal is given to 
be sessions within a limited period, so that if there was any 
imiasion^ advantage might have been taken of it while the 
bing was recent. And the clause which directs that the award [961 
ImII be inroUed and admitted in all courts as legal evidence, 
rould be nugatory if it were merely evidence of the fact thait 
uch an award was made. 

Liord Ellgnborough, C. J. The general rule certainly is 
kat where a person is required to do an act, the not doing of 
rhich would make him guilty of a criminal neglect of duty, it 
ball be inttlnded that he has duly performed it unless the con« 
rary be shewn. Such was the principle which governed the 
leciaion in Williams v. East India Company (a). But in this 
aae there is negative evidence, viz. that the parish o{ Hasling^ 
ield have continued to repair, which does away the presump« 
ion that all has been duly performed, because if that were so 
:hey ought not to have continued to repair. 

Lb Blanc, J. The commissioners had only authority to 
iscertain the boundaries of the parish, so far as they related 
[a the lands intended to be allotted. 

Batlbt, J. The clause gives the commissioners power to 
let out the boundaries giving notice to the other parishes in- 
terested besides Harston. The circumstance of Haslingjield 
having continued to repair after the award, raises a presump* 
tion that there had not been such notice as the act of parlia- 
m^\ required. 

Dampish, J. ffasUng field have acted ever since the award 
is if no notice had been given which calls on them to shew 
ithas^ 

Per Curiam^ Rule discharged, 

(a) se «. f . r. ss. ^) 3 «wi, ig«. 
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Friday, ^^^ ^^^^ against The Sheriff of Middlesex in a Cattle 

Majf «oth. of Henderson v. Van IVrede. 

An attach- ^ | ^HE rule to bring in the body expired on Saturday the 7th 
ment against JL of Mat/ ; on Monday the 9th the defendant surrendered 
^t Wn'Jng'^ and gave notice, and an attachment was moved for on the next 
in the body day for not bringing in the body. And because the attach- 
5^'*^^**®" ment was moved for after the surrender of the defendaotv 

lendaDt has i.j i ..ti.. i. 

surrendered is Borrow obtained a rule to set it aside for irregularity. 

'y!^"/*'h Poohy shewed* cause, and cited Rex v. Sheriff of Middlesrjc 

surrender be C^)? ^^^^ ^^ ^^^ sheriff be once in contempt it is not purged by 
not made the subsequent render of tha party. 

ruIeVo?'^^'' But Lord Ellenborovgh, C. J. after conferring with the 
bringing in master, said that the roaster thought it irregular; and Baykj/^3 ^^ 
l^n:^^ ^^ dissented from the case cited (6), and asked whether if the de- 
fendant had perfected bail, (and the render was equivalent to 
it) the plaintiff could afterwards have proceeded with his at- 
tachment. But he said the rule for bringing in the body hair- 
ing expired when the attachment was obtained, it might make 
a difference as to the costs. 

Rule absolute without costs.- 

(a) 8 T. R. 29. 

{b) See alto Rex v. Sheriff of Middiet ex, 7 T. R. 587. 



expired. 



[563] 

Friday, MoLLiNG and Others, Assignees of White and Other* 
ifjjfsoth. (Bankrupts,) against Bucrholtz. 

An affidavit npiHfE defendant was arrested and holden to bail in trof^^ 

imd» a^ ** -'- tinder a judge's order founded upon an affidavit to ihS^ 

judge's order effect : ^* that one Schroeder as agent of the bankrupts (befo^^ 

in trover by ^^^^ bankruptcy) purchased goods for them which weire tran^" 

of a bankrupt, if hich stated ** that the defendant possessed himself of the goods» and ^^^^ 
refused to deliver them and has converted them to bis own use, as appears' by the books ^^ 
account of the bankrupts, and by the letters of S. (the agent) and letters of plaintifiaitB^ 
deponent believes," was holden not to be sufficiently certain to shew a convenioii: t«v>^ 
therefore the Court discha^ed defendant on common b^il. _-. 

A supplemental affidavit cannot be used to cure a defect in the affidmt to hold to bi-^' 
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d to the defendant to be by him shipped to the bankrupts 1^1-^- 
ondofiy that the defendant possessed himself of the said m^^^^g 
3, and has refused to deliver them to the bankrupts before against - 
)ankruptcy, or to the assignees since, and has converted ^^^*'"<*'-^*- 

to his own use as appears by the books of account of 
te and others, and by the letters of Schroeder and letters of 
iaintiffsj as this deponent believes^ 
arryat obtained a rule nisi to discharge the defendant on 

common bail for the insufficiency of this affidavit, his ob« 
m to it being that it contained no positive allegation of 
lonversion by the defendant, but only as it was matter of 
ence drawn by the deponent from the books of the bank^ 
I, and the letters of the agent and the plaintiff. 
ibatt, who shewed cause, contended, that the affidavit in 
ance was this, that to the deppnent's belief the defendant 
converted the goods; which was sufficiently positive, 
{h he admitted from the omission of the word and before 
; believes there was some ambiguity whether the latter 
Is were not referable only to a belief of what appeared by l J 
»ooks and letters, which he agreed would be insufficient, 
he offered a supplemental affidavit; 
>rd Ellen BOROUGH, C.J. Perhaps the refusal of the 
idant to deliver the goods would have been sufficient if it 
I not for that which follows. The holding to bail under a 
e*s order was considered in Omealy v. Newell (a), as an 
ority exercised by the Court of very ancient date, and none 
e statutes that have been padsed have prohibited the Court 

the exercise of that authority proprio vigore, but have 
the practice of arresting under an order of the Court as it 
1 before. The Court, therefore, when so extensive a 
3r has been left, will look with extreme nicety to the terms 
e affidavit, and if we find it defective in any one particular, 
' the matter of it be vouched by reference only to docu- 
Is, and hot by the voucher and belief of the party, we shall 
}e inclined to act upon it. And as to the supplemental 
ivit, the practice does not warrant that, but the party may 
1 apply to a judge for an order to hold to bail. lam 
d this rule must be absolute. 

B Blanc, J» It is necessary to have the substantive be- 
}f the party who deposes. 

Per Curiam^ Rule absolute. 

(«) a EftSt, 364. 
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Judgment 
roll, contain- 
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return of the 
inquisition, is 
evidence of 
plaintiflfs 
title, without 
provinr a 
copy of the 
eligU and of 
the inquisi- 
tion. 
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Ramsbottom and Others against Buckhurst^ 

ACTION for ase and occupation by the plaintiffs claiming 
by elegiiy upon a judgment obtained by them against 
one Hawkins^ under whom the defendant was tetiant (a). At 
the trial before Thomson C. B. at the last assizes for Kenl^ the 
plaintiffs proved an examined copy of the record in the action 
against Hawkins^ containing the judgment, the award of 
elegit^ and return of the inquisition; It was objected that (be 
plaintiffs should. have proved a copy of the writ of ekgity and 
also of the inquisition. But the learned judge over-ruled the 
objection, and directed the jury to find a verdict for the plain- 
tiffs, giving the defendant liberty to move for a nonsuit 

Accordingly, Onslow Serjt. obtained a rule nisi for that 
purpose, and referred to Gilb. Ev. 9., that ^^ in ejectment upon 
an elegit you must prove not only the judgment, and by the 
judgment roll that the elegit issued and was returned, but alio 
the writ of elegit by a true copj thereof, and the inquisition 
thereon,*' and the passage goes on to assign the reason. The 
same doctrine is also laid down Bull. N. P. 104., 2 Saiad* 
Williams Ed. 69. c. in not. and Trials per Pais 386. 5 ed. 

Besty Serjt. and Marryait shewed cause, and observed that 
the passage cited from Gilbert was not founded upon an; 
decided case, and there is a qudsre at the end, ^^ because Holt 
was then of a different opinion, and was for allowing the entry 
of the roll to be good evidence that the elegit had issued.'' 
And the reason on which HolCs opinion was formed, tit. ^^ that 
notice on the roll of the being and return of the degit is ai 
good evidence that such elegit was, as a copy thereof,*' is mitt 
correct than the other, vi%. ^^ that th6 judgment roll is no more 
than a memorandum, that it was issued and returned, and w 
the copy thereof is no evidence, being but a copy of that which 
is but a copy or memorandum of the thing itself;" for sureljf 
the entry on the judgment roll is something more than a oopf) 
being the act of the Court, and sanctioned by its aathoritj* 
And, therefore, unless it can be shewn that the defeodsii^ 

(•) Thia action was ia case, there were three other Miont in 4clt agaiai< 
three other tenants, in which t)ie same point aroie. 

2 
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could insist upon the production of the writ itself, all tliat he 1814. 
can require is a copy of it; and certainly a copy of that which — — 
has the sanction, and is the act of the Court, is entitled to as agaiHst 
muth respect as the copy of the writ itself. In like manner B^ckhurst. 
upon au indictment for perjury, the postea is evidence that a 
trial has been had: but if the record has proceeded to Gnal 
judgment, it is the practice to prove a copy of the plea roll 
vvhich contains the postea^ that being an acknowledged entry 
[>f the postea by the act of the Court^ and therefcfre e(][uivalent 
to an original. 

Onslozty Serjt. and Knowli/s^ contr&, answered that JIoWs 
>pinion as it is given in Gilb. Ev. seemed not to be part of the 
)riginal text, but rather as subjoined by the editor, and it is 
lot noticed in books of practice^ which say that the party must [ ^7 j 
lot only prove the judgment, and that an elegit issued and was 
*eturned, but also a copy of the writ of elegit and the inquisi- 
ion (a). And the elegit and inquisition are the very founda- 
ion of the plaintiff's title^ which carve out the term and give 
;be right of entry. 

LiOrd Ellen BOROUGH, C. J. The judgment roll imports 
ncontrovertible verity as to all the proceedings which it set6 
ibrth; and sft much so, that a party cannot be admitted to 
)lead that the things which it professes to state are not true. 
IVould it be competent to aver that there was no such declara- 
tion or plea, or trial,^ or that the Court did not pronounce such 
judgment as stated in the record? I apprehend it would not; 
ind therefore every part of the record as long as it remains 
[>n the files of the Court must be taken to speak absolute 
verity. 

LibBlanc, J. The authorities only go to this, that the 
elegit and inquisition must be proved, but (with the exception 
Off Oilb, Evid. and the note in JVilliams's Saunders^ which says 
tfaat he must produce a copy of the elegit and inquisition) 
they do not state in what manner they roust be proved. 

Batlev, J. The act of the ecclesiastical court directing 
letters of administratidn to be granted, is evidence of the title 
of the party to whom administration is granted without pro- 
ducing the letters themselves (b). Here also is the act of the 

(«) See 2 Tidd*s Pract. 1013. 5 ed. Run. EJt. 330. 

{f)Set£Utny. Ktidd, 8 Bast 187. See also DavU v. muUm^ 19 
last 238. Ray v. Clark, ib. 238. fi. 

Vol. II. 2D 
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1814. Court awarding tbe elegitj and the Court will give credeica 

to its own entry that the return was made. 
againMt Dampier, J. The passafi^e from Bull. N. P. says, that it 

^ucKHURST. j^ necessary for tenant by elegU to prove the judgmeat, tke 

elegit taken out, and the inquisition and return tbereupoa, tnd 
so tbe plaintiffs, as it seems to me, have done here. It itpra* 
cisely the evidence pointed out in Bull. iST.jP., and a copjof 
the elegit and inquisition would not have been such goedsvi- 
dence. Mr. Serjt. WilHams in his note uses the word pfodua, 
by which he means prove^ for he refers to this passags is 
Bull. N. P. 

Rule dtschai^fed. 



M^^aih Bridger qui tam, &c. against Ri^qaiu)BQN« 

the slat. 3 Jj TTXEBT to recover a penalty of 10/., upon the al»l« 8 J. 1. 
prohibitepcr- -"^ c 12., for willingly, with a certain eagipe called » 
tons from dredge, on the ISih o[ September 18)3, taking in CAJcto^ 
iak/oerie^ barhour three gallons of oyster fry and spat ; the a9i«e beiif 
stroying, or sea-fish, and then of a size unfit for food ; Sd Cttimty for t 
fcpoiliDgany gjmiiar penalty, ibr willingly, with a certaiu other qogioe 

spawn, fry, or '^ ^' " , ■ 44 1 t^x^ • i. 1 

brood of any oalled a drag, taking 100 bushels of spawn, and 100 bamia 
sea-fish in any ^f hrond of sea-fisb, to wit, of oysters, the aane beiiig let* 

wear or other ' ^ j 7 ---a 

engine or fish. 

device what- A t the trial before Richards^ B. at tbe last assises fer Sm^x^ 
t f^ ,rJ . it was proved that the defendant who was a CQkh^t€r fiske^ 
not to com- man, OD the day stated in the declaratioiiy was seea drsd|ing 
SS** mViTu" **"" oysters in Chichester harbour ; he had dredged •boot thw^ 
do», it means gallons of brood oysters, besides old oysters, Tba hm4 
auking for qysters were youig spawn, fit to be laid down do b^dt logiow 

andnota tok- ^''^ ^^^X ^^^^ ^^ ^^ oysters. In using the dredg9» the fislll^ 
ing of ouster naen must necessarily catch the large and siaaU oyster? togeiik^' 
p^r^'^of^^ but tbe SmaM fishermen use to throw Ihf umA of f rboMfl' 
removingitto The small fish will thrive if laid down on proper ground: but 
^w* ^owS*^" y^^ destroy the fish if you take the brood KWCi;> but c|9 9^ 
and matanty, destroy tbem by dredging. The deftndaat'a dre4|» wu Vk^ 
^ ? uU ^^^b®^'^^ except that the meshes were aoi^lluBg UMllar} tt^ 
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he took tiie brood in question for the purpose of cRrrying ]dl4« 
tbem to Colchester^ to be laid down there on private lands for "' 

further ^owtb and maturity, and to make them marketable. mgmim* 
The counsel for the defendant objected, Ist, that the taking Riciuwiwtifi 
must be with intent to destroy, the contrary of whkh was^t 
proved ; Sdly, that the act of parliament applied only to float- 
ing fish ; upon which a verdict was taken for the plaintiff for 
one penalty of 10/. on the second county with liberty to the 
defendant to move for a nonsuit. 

Accordingly a rule ni$i was obtained for that purpose. 

Bcs^ Serjt., Courthope^ and Long^ shewed cause, and first 
they denied that the act was confined to floating fish ; for the 
act speaks of sea-tif^b generally, and recites that th^ brood \\ai 
in still waters, and that those who use draw-nets, &c. to de- 
stroy the brood of all the sorts of fish aforesaid ; all which is 
applicable to this species of fish, and it is a valuable iish, and 
fit to be preserved, and therefore being #ithin the mischief fc« f 570 1 
cited in the act, it shall be included within the general words. 
Against the other objection, they said the enactment on which 
this action was founded prohibited the taking or spelling, as 
well as the destroying any spawn, or brood of sea-fish, and 
therefore the taking is of itself a substantive offeiice, ttitb- 
out looking to the intent ; and supposing the intent were ma« 
terial, yet here the intent being to remove the spawn to ano- 
ther place, the taking is within the act, though done for the . 
purpose of its growth, because it appears by the preamble 
that the act intended the brood riiould have rest in the still 
Waters where it is spawned to receive nourishment and grow 
to perfection thei*e, and therefi>re the removal of it from its 
■aioral bed with whatever intent is within the act. And 
sapposing it might be removed for the purpose of farther growth 
yet as that cannot be done without destroying some portion 
of it, the removal would on that account alone be within ttfe 
act£ 

JKnowljfs^ contri, denied that the evidence proved that the 
necessary consequence of removing the spawn was to destroy 
acNue of it. And as to the argument that the taking was an 
oflence of itself, he said the eonsequekice of that would bey 
HM, oyMeta could never be taken at all, for it was ptoved that 
tiie fishermen in taking the large oyster mast necessarily take 
the small with it ; and the throwing it back cannot purge the 
offence if it be complete by the taking. And in construing^ 

2B» 
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1814. this statute, which is a penal statute, the Court will gif6 it 3 
reasonable exposition, and in order to do that will look to the 

against consequonce that would follow from its being literally unde^ 
RicHARDwjf. gj^joj J ^8 ij ig said pf the *Bolognian law, which enacted 

[o71 J a iIjj^^ whoever drew blood in the streets should be punished 
with the utmost severity,'' and which Was holden not to eitend 
to the surgeon who did so in performing a necessary eperation 
(a). So here the taking shall not be holden literally any taking, 
but a taking only that is destructive of or at least pernicious to 
the fish. Lastly, it is clear, as well from the mischief recited 
as the prohibitions enacted, that the statute meant floating fish 
only. The statute recites ^^ that the brood is destroyed by 
wears, drawnets, and nets with canvas, or like engines,*' and 
then prohibits in the first place ^^ the setting up any new wear, 
or the willingly taking, destroying, or spoiling any spawn, &c. 
of sea-fish in any wear or other engine or device," The pro- 
minent feature, therefore, both of the recital and enactment is 
the destruction by wears^ which are inapplicable to the taking; 
offish that have not the power of locomotion, and consequently 
cannot be intercepted by wears ; and the words other engine 
or device in the enacting part mean engine or device ejusdm 
generis. And so the penalty against fishing with nets of a smaller 
mesh than is there appointed, and the exception in favour of 
nets used for taking herrings, pilchards, &c. shew that it is 
floating fish, and not this species of fish which the act contem- 
plates^ inasmuch as it mentions and prohibits those meansooly 
that are fitted for the taking of floating fish. 

JLordELLENBoitouGH, C.J. This case has been argued 
by the learned counsel with their usual ability, aiicl with a seal 

r 672 1 vbich is natural and proper. But upon a fair construction of 
this act of parliament, whether I look to the particular de- 
icription which it gives of the fish, or to the means which it 
recites to have been used to destroy it, or to the end which it 
had in view, namely, the preventing its destruction before it 
received the benefit of a deposit in still waters to make it grow 
to perfection, in none of these points of view can I see that 
what has been done in this case is contrary to the act. When 
I look to the usage as it is to be found in the records of the 
Court, upon questions which have arisen touching the bye-laws 
of the Milton fisheries, I find the habit of taking and reroovinf 

« 

(«) 1 Bl. Com. 61. 
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awn is extremely ancient ; there are I believe charters in 1814. 

istence for effectuating that species of fishing, and which ' 

isted before the statute of Jac. 1. What description of ^^^ 

h does the act mean by the brood of sea-fisb ? Shell-fish is Richarmon. 

e proper description of this species of fish, a term which is 

miliar to the Legislature. On looking at the acts of parlia- 

mt, 1 find the terms floating fish and shell fish (a), and that 

lating fish is used in contradistinction to shell-fish (6), and 

i-fish synonimously with floating fish ; therefore it is fair to 

esume that if shell-fish had been intended to be included in 

is act as well as sea-fish, the act would have so expressed it 

using the appropriate phrase brood of sea-^fish and shelN 
h; but I do not find that shell-fish is mentioned. What is 
3 mischief recited in the act ? ^^ That the brood of sea-fish 
spawned in still waters, where it may have rest to receive 
urishment and grow to perfection, and that it is there de- L ^'^ J 
oyed by wears, draw-nets, &c., and that those who use draw 
ts, &c. do destroy the brood of all the sorts of fish afore* 
id." Now here the brood is i)ot destroyed, though some 
rhaps may be, in the process which is adopted for taking it 
th a view to its ulterior preservation. But the object is not to 
stroy but to preserve, and the process terminates in changing 

place of deposit with a view to the more beneficial nourish- 
»nt and growth of that species of fish to its perfection, 
len let us look at the means by which the fish are said to be 
itroyed, for one would think that the Legislature in guarding 
unst its destruction would prohibit those means which would 
most likely to destroy. The first thing prohibited is the 
ting up any wears along the sea shore or in any haven, har- . 
ir or creek, &c. ; which are mentioned in the first instance 
being the principal means of destruction. But did any per- 
I ever hear of oysters being destroyed by wears ? And all 
! apparatus relates to floating fish, and particularly salmon ; 
s never applied to the taking a species offish that is station- 
r ; and the words ^^ other engine or device whatsoever*' 
i8t be some engine of destruction ejusdem generis ^ Then the 
tute speaks of draw nets ^^ under three inches mesh or any 
ts with canvass ;" but are oysters ever caught with such 
&w nets or nets with canvass ? It has been said properly that 
ey are caught with a peculiar net called a dredging net. And 

(«} See 10 & 11 /T. 3. c. 94. (6) See 31 G. 3. c. 51. t; a. 
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1814. is it to be conceived that the Legislatare shcMild never hflre 
jr pointed at that speciea of enffine which is the only means of 

Bridgbr . . r 

againsi taking the thing*) if they had intended the protection of oys- 
RicHARDsoN. jjgipg J Therefore if we consider the description of fish as given 
[ 574 ] in the statute, it appears to be sea^fish and not shetl-fi^ 
the destruction of which is the mischief complained ef; or if 
we look to the means by which that is sard to be eflfettedi we 
find that they are not the same as used for the taking of this 
species of fish. And when we recollect that for a great length 
of time this species of fish has been better prepared for the 
consumption of the metropolis by this mode of removal and 
nourishment, I think that looking at all these things, we can- 
not consider oysters as falling within the comprehension of Ae 
statute. 

liB Blanc, J. I am of the same opiniofi, I think tkis ac« 
tioa is not maintainable for using the engine described in the 
second count. The generality of the term '^ sea-fish'' used ki 
the act has distressed the argument, and made it difficult to de^^ 
fine correctly what species of fish the Legislature bad in cop- 
templation when they used it. I do not know that we sbouid 
' be correct in laying it down that no sort of shelUfish was h" 
tended by the act ; perhaps it may be more correct to defer^ 
mine this case on one ground only, viz. that by the preaaiUe 
and recital therein, that the brood of sea-fisb is destroyed by 
wears, draw nets, &c« it means such engines only by which ths 
fish is usually destroyed, and that the act does not apply toea^ 
gines, the use of which may be said to be for the preservatkm' 
rather than the destruction of this species of fisb. Altboogb 
the enacting part has the words take as weU as destrayj yetia 
a subsequent part which relates to the forfeiture of emy net 
which is under a mesh of a particular size, it adds, ^^ whereby 
the brood of sea-*fi8h may be destroyedJ*^ I conceive, there^ 
r 575 1 ibre, the main object of the ai;t was to prevent the use of such 
engines as were calculated for the destruction of the fitb« 
Here the object of the engine was not to take to ckslrey, bat 
to preserve. I think, therefore, that afibrds a ground for 
holding this case not to be within the statute ; leaviag it 
open to future consideration, if it should be necessary, 
whether shell-fish niay not be within the act if taken to ht 
destroyed. 

Bat LEY, J. I am of the same opinion # I think the pro- 
vision of the act is referable principally to floating flsb, aa^ 
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should have considered it difficult to decide that it applies to 1814. 

shell-fish. But this taking was not penal, which had for its oh- 

ject not the destruction, but that which the act had in view, the Bridger 
preservation of the fish. It appears that this was not taken to Rtciuemon. 
be consumed before it was grown to perfection, but to be pre- 
served, and receive nourishment, and come to a better state 
than it would be in if suffered to remain in its natural bed. 
On this ground, therefore, I think this was not a taking withiq 
the act. 

Dampier, J. I concur with the Court. I think the sense 
of the statute seems to be confined to floating fish, as well by 
the manner in which it speaks of taking the fish as by that part 
of the section where it describes the nets or engines, which 
are limited to such as are fit only for taking floating fish. But 
a time tuay hereafter occur in which it may be as well not to 
be encumbered with deciding that point. And there is no ne- 
cessity that we should ; for this seems to me not to be a taking to 
destroy so as to come within the act ; for otherwise the act, as 
it has been observed, would put an end to any taking at all. f 576 J 
If the taking be an offence within it, it cannot be cured by the 
throwing it back again. But I think the taking must be a tak- 
ing not with a view to the melioration of the fish, which is the 
faking here as appears on the evidence, but a taking for the 
purpose of destruction. 

Rule absolute* 
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Jiajfifd. Doe on the Demise of Mansfield against Peach. 

Where lands Tj^ JECTMENT. At the trial before Woodj B. at the last 
lo^the^use^of "^^ ^^^^ assizes for the county of Northampton a verdict was 
such persoQ found for the plaintiff, subject to the opinion of the Court upon 

&crrK;p. the f«»o«i"g *=»«« = 

and 7\ P. By indentures of lease and release (39th and 30th Sep* 

?hould,.dur. iember 1782,) to which Robert Peach, Thomas Peach (the de- 
joint lives, hj fondant) described as eldest son and heir at law of the said R» 
any deed or Peach and John Mansfield (the lessor of plaintiff), were par- 
der bcuh " *i®^> ^"^* ^ recovery suffered in pursuance thereof^the premises 
their hands in question were settled to the use of such person or persons^ 
be brthera ^^^ ^^^ ^^^^ estate and estates, uses, trusts, intents, and pur- 
dul?executed poses, and in such parts, shares, and proportions, manner, and 
inthepre-^^^ form, with or without power of revocation, as they the said 
to be attested li. Peach and T. Peach should durin<j^ their joint livefibt/ ani/ 
[577] deed or writings deeds or writings^ under both their hands and 

by two wit- sealSi to be by (hem dulu executed in the presence of and to ht 

nesses, iirait ' "^ •< . 

and appoint, attested by two or more credible witnesses from time to time,giye, 

anduntilsuch grant, convey, direct, limit, or appoint ; and for want of, and 

to the use of u^^i^ ^u<^h gift, grant, conveyance, direction, limitation, orap- 

/l. P. for life, pointment should be made, to the use of the said 72. PeacA 

the use of 7i for bis life, subject to an annuity, with remainder to the use 

P. for life, of the said T. Peach for life, with several remainders over. 

deed sLncd, ^J indenture of the 7th of June 1799 between the said & 
sealed and and T. Peach of the one part, and the said J. Mansfield of i^^ 
ihem^ln the other part, reciting the abovermentioned indentures and reco* 
presence of very, it was witnessed that in consideration of 5^. to R. and 

Srij!>^t. ^- ^^^* P*'^ ^y ^' Mansfield, the said R. and ST. Pefld 
ed the land by force and virtue of the said recited power and authority, 
th "^'if^ u"* ®"^ ^^ ^^^ ®"^ every other power in that behalf, by that, 
tiun ipdorsed their deed and writing under both their hands and aeaU, 
on the deed, attested by and duly executed in the preseqce of the two ere* 
ed by"thewit* ^^^^^ persons whose names were ipdorsed as witnesses theret(^ 

nesses only 

specified that it was sealed and delivered by R, P, and T. P. iu their presence, bu( not tl»| 
it was siened : Held thai this was not a due atteslation as required by the power; **■ 
that a subsequent attestation by the witnesses, after the death of R. P., certifying that Uk 
de«d was sigued as well as scaled and delivered in theif presence, di(l not cure the (jeM 
in the original attestation. 



IN THE Fifty-fourth Year opJOEOROE III. 677 

[id limit, declare, direct, and appoint the said premises to- the 1814. 

ise of the said J. Mansfieldj his heirs and assigns, to hold to "^^ 

lira, his heirs and assigns, upon certain trusts in the said in- mgmM 

lenture mentioned. This indenture was signed, sealed, and ^^^^^ 

leliTered by JR. and T. Peachy in the presence of the two wit- 

lesses whose names are indorsed on the deed, but their attest- 

ition is in the following terms : 

^^ Sealed and delivered by the said Robert Peachy (being 

irst duly stamped,) in the presence of 

Thomas Martin. 

John Scale. 
^^ Sealed and delivered by the within named Thomas Peachy [ 678 ] 

[having been first duly stamped,) in the presence of us, 

tV. Het/rick. 
John BiUingr 
A fresh attestation now appears on the deed, under the hands 
of the same witnesses in the following words : 

'' We do hereby attest and certify, that the within written 
indenture at the time of the execution thereof by the within 
named Robert Peachy was signed as well as sealed and deli- 
vered, by the said within ns^med Robert Peach in our presence. 
As witness our hands, 

Thomas Martin. 
John Seale.^^ 
'^ We do hereby attest and certify, that the within written 
ndenture at the time of the execution thereof by the within 
lamed Thomas Peachy was signed as well as sealed and deli- 
vered, by the said within named Thomas Peach in our pre- 
lence. As witness our hands, 

W. Het/rick. 
John Billing .'' 
but this attestation was not made until after the death of 
K. Peach. 

The question for the decision of the Court is, whether, 
under the foregoing circumstances, the power contained in the 
deed of SOth of September 178? was well executed by the deed 
of Jtme the 7th 1799: if it were, the verdict to stand ; if not, 
a nonsuit to be entered. 

Reader for the plaintiff made the same two points in support 
pf the validity of the execution that were made in WrigJU v« C ^'^^ J 
Wakeford (a) viz. that the attestation was according to the 

(«) 4 Taunt 213. 
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[ 1814. power ; or if not^ that it was made good by tlie subsequent 
attestation ; only upon the first point he endeavoured to dnw 
a distinction between the two cases, from the diflerenoe iD the 
Wording; of the respective powers in each. Here the power 19, 
*^ by any deed or writing under their hands and seals^ io be bj/ 
ihem duty executed in the presence qf^ and attested by tto6 or 
more witnesses/^ it does not, therefore, require that the sigfliof 
should be attested, but only that the execution should, his 
true that the deed or writing must be under their hands sud 
seals, and so the deed is ; and it also appears upon the face of 
the attestation that it was duly executed in the presence of two 
witnesses ; therefore the power has been strictly pursued. But 
in Wright v. Wakejbrd the power was, " by any writing obder 
their bands and seals, attested by two witnesses," which could 
only mean that both signing and sealing should be attested, and 
one only was attested ; therefore a t ery main distinction re- 
sults from the diflerent wording of the two powers. But sup- 
posing that distinction to fhil, then he argued upon the same 
grounds and authorities that were relied on in Wright v. 
tVakefordy and from analogy to the statute of frauds respecting 
the attestation of wills (6), where the words being, that ft 
^^ shall be attested and subscribed in the presence of thedetiSor,** 
yet it is held that the attestation need not express that it wai 
in the testator's presence; and in addition to Brice v. Smih (c), 
he cited Hands t. James (d)j and Croft v. Pawlet (e). He 
also insisted upon the weight that was due to the opinion of 
the chief justice in Wright v. Wakeford. 

[ 580 ] Oenmahy contra^ denied the force of the distinction takM, 
because, he said, that here the meaning of the Words *^ to be 
duly executed and attested" was that the deed should be ese- 
cuted with all the forms prescribed, and such forms attested ; 
and one of those forms is, that it should be under the hah(b of 
the parties. And upon the main points he also referred t6 tbe 
arguments and authorities relied on in Wright it. Wahfird^ 
and insisted that the opinion of the three learned Jndjei ih 
that case was of more weight upon the qoestion of law than tMt 
of the chief justice, and that a substantial compUaneiBr wKfatk^ 
power was not enough, but it must be puratied Strictly. 

At the conclusioft, Lord EUenb&rmghy C. J. said, Umi oot 
of respect to the opinions of the learned persons beibre irfiott 

(rt 2% Car. 2. c. 3. ». 5. (c) Willes, I . 

(rf; Com. R. 531. (e) Str. 1109. 
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Dob 



he question in JVrighi v. Wakeford was agitated and deter- 1814. 
Qined, as well as with a view of forming their own judgment * 
n this case, the Court would take time to consider. The 
[uestion seemed to be reduced to this, namely, what was the FsAca* 
neaning of the words ^^ to be duly executed" in this power, 
vhetber signing ai^d sealing was meant by them, or only an 
execution in the ordinary sense of the word. 

Cur. adv. vuU* 
Tjord Ellbwborouoh, C. J. on this day delivered the 
judgment of the Court in substance as follows : After having 
stated the facts of the case, and that the Court would consider 
it as a question upon a special verdict, (the parties having 
previously intimated their wish that it should be converted ' 
into a special verdict,) His Lordship said, the question for our 
decision is, whether under the foregoing circumstances the [ 581 J 
power contained in the deed of the 30th September 1782 was 
well executed by the deed of the 7th otjune 1799 : if it were, 
the verdict to stand ; if not, a nonsuit to be entered. And the 
questions in this case are in effect these: 1st, whether the ori- 
ginal attestation is good ; and, 2dly, supposing it not to be 
good, whether it is cured by the subsequent attestation. As to 
lb* first, it has been attempted an the part of the plaintiff to 
distinguish this case firom Wright v* tVakefordj it has beeii 
laid, that as the power is worded here, the deed may be duly 
axecuted in the presence of two witnesses without the parties 
putting their hands and seals to it in the presence of the wit? 
DeMes, and therefore the attestation may be good without its 
being extended to the signing of the parties. But it seems to 
us that to make a due e^iLecution of the power, there must be a 
making of an instrument with all the forms required by the 
power, and that there must be an attestation of its execution 
^ith all those forms. The intention of the parties was, that 
the attestation should be co-extensive with the things required 
to be done, and this makes the case directly the same as Wright 
y. Wakeford; upon which, notwithstanding the respect we feel 
for the opinion of the chief justice, we think that of the three 
other judges entitled to more weight, as being more consonant 
with the rules and principles of law. The objection is cer- 
tainly not to be favoured : but if the question be whether it 
follows as a legal consequence that an attestation of the sealing 
and delivery of a deed is an attestation of the signing, we are 
bpund to answer that it does not. The ground oq whicl^ our 
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Dob 
agamit 
Peach. 
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opinion is formedi is so fully stated by the three judges in their 
* certificate in Wright v. Wakeford^ that it is not necessary to 
do more than refer to their opinion. Upon the other point, we 
think that it is not cured by the second attestation made after 
the death of one of the parties. It is not necessary to enter 
into the question at what precise time an attestation must be 
made : but it seems difficult, if not impossible, to say, that an 
attestation subsequent to the death of one of the parties should 
give an operation to their act, which it had not during the h'fe 
of the parties. And upon this point also the case of TFrf^Al 
¥. Wakejbrd is an authority. 

Posiea to the defendant 



Mandaif^ 
May S3d. 

Application 
for a habeas 
earput under 
the 43 G. S. 
c. 140. ought 
to be made to 
ajudgeoulof 
Court 



Gordon's Case. 

^yORDON was in custody in Newgate under a warrant of 
kJT Lord Ellenboroughj for not surrendering to a commission 
of bankruptcy. Abbott moved, upon stat. 43 G. 3. c. 140., for 
a habeas corpus to bring him before the commissioners of Hii 
Majesty's customs, to be examined touching a matter depend- 
ing before them. 

Le Blanc, J. (the only judge in Court,) upon reference t# 
the statute, thought that the application ought to be made to a 
judge out of Court, and so Abbott took nothing by hismotioB. 
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The King against W. SmitIi. mI^m. 

J FORMATION in the nature of quo warranto against Where a 
the defendant for exercising the office of mayor of the ^Sj^Auo?' 
>ugh of Colchester* ordained that 

lea,— that the King by letters pdtetit (9th Septtmbet 1763) ^^ ^"^JJ^ 
itituted the borough of C. a free borough, and that the free jeaVlj be 
i;esses should be a body corporate, by the name of the ^hosen jus- 
or and Commonalty of the borough of C, and by that name the borough, 
lid have perpetual succession; and that there should be and that the 
«n out of the free burgesses one mayor, 11 aldermen, ^J^^'^J*l^*^ 
ssistants, and 18 common council ; and that yearly, on the permit any 
Monday after the feast of the decollation of St. John ly^l^^^^ 
>tist, the free burgesseli, or the major part of them, (except within the 
n those letters patent was afterwards excepted,) should ^?[?"^i*' ,. 
inate two of the aldermen as for the mayor, and the i 534 -1 
iue of the aldermen or the major part^ after that nomiua- cence under 
, should elect one of the aldermen so nominated to be the two ofthe^ 
or, who should be sworn in at the Midhaelmas day follow- said justices, 
before the last mayor, and the residue of the aldermen, ''^^'^^^L*^ 
tants, and common council, or so many of them as should one: Held 
lien present, of whom the last mayor, if living, to be one, l^^\ ^^^ **f- 

*^ ' .f / C7/ / fendant who 

. dealer in spirituous liquors, and by that means disqualified by 26 G, 2. r. 18. from 
iirring in granting licences, was not disqualified from being elected mayor, 
lefendant sets out a charter authorizing the election of a mayor in two instances 
viz, on the annual charter daj aitd on me mayor's death within the year after he is 
1 in, and pleads, that the ojmce of mayor became vacant, without shewing how it 
ne vacant, it cannot be intended that it was a vacancy within either of the instances 
d, nor that in instances nOt named there was to be an election in the mode prescribed 
I instances named. 

uandamus directed not to a corporation by its corporate name, but to more persons 
are by the charter required to do the thing enjoined by the mandamus, seems ill. 
a corporation consist of a definite number of aldermen, of whom the mayor is one, 
t is pleaded that the ofiice of mayor became vacant, it is not to be inferred from 
e that the number of aldennen did not remain complete; and therefore the plea 
ing an election by the residue of the aldermen, whicn might consist of 10 or less 
ding to the circumstance, whether the vacancy of mayor made a vaeancy of alder- 
it was held a good replication that only five attended; for it was matter of reioinder 
mder the circumstances five were a majority : 9ecu$ where it was pleaded that the 
r died, for there the presumption was, that there was a vacancy of alderman, 
lere a charter authorized the election, of a mayor on the charter day, with power to 
ayor to hold over, and on the mayor's death within the year after his election and 
ing in, and in the meantime the alderman next in order to officiate as mayor: Held 
n the case of a mayor's holding over and dying more than a year after hii eleclioa 
wearing in, the charter did not authorize a new election of mayor, oor the alderOMUi 
in order to officiate as mayor ; bat It wms0«niff omivntf. 
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1814. QD(j should afterwards execute the office of mayor for one year 
^^ j^jj^^ then next following, and thence until another person should 

against be dulv elected, preferred, and sworn, and so from year to 
year for ever; and if the mayor should die within the year 
after bis election and swearing in, then at a convenient time, 
not to be protriK^ted by unnecessary delays, the free burgesaefl^ 
(eiccept, &c.) or the major part of them, should nominate two 
of the aldermen, and the residue of the aldermen not named, 
or the major part, should elett and swear one of the alderiDen 
ao nominated to be mayor, who should exercise the office 
during the remainder of the year, and thenceforth until another 
pervon should be duly elected and sworn in, and in the mean 
timey the alderman first in order after the mayor so dying, (who 
should be in the borough during the vacancy of such mayoralty,) 
should officiate as mayor, and so from time to time, as often as 
the case should so happen, for ever. The plea then stated, 
that the King nominated a person to be the first and modera 
mayor, other persons to be the 18 assistants, and the 18 
cotamon council, one to be the first high-steward, and another 
to be the first recorder, and that the person nominated as 
mayor should continue such until the next feast of the decolla- 
tion, and until another mayor should be sworn in, and after hi$ 

f 595 1 mayoralty should continue one of the aldermen next in order 
after the mayor during his life, unless removed for reasonable 
cause ; that the then burgesses accepted the said charter aod 
that on the first of January 1813 the office of mayor being 
wactnt, (not stating how or in what manner it became vacant,) 

* one Bridge usurped the office, and that in HiL T. ISISan 

information in the nature of quo warranto was exhibited 
against him for such usurpation, upon which judgment of 
ouster was given in that term ; that on the 1 1th of Maj/ 1813 
a mandamus issued, directed and delivered to the aldtrmeD 
and commonalty of the borough of C, which reciting (iider 
mlia) the proceedings and jadgment against Bridge^ and that 
the office of mayor was then vacant, commanded the aldermen 
and cominoDalty of the borough, and every of them haviaf a 
right to vote, or to do any other act necessary to the election 
of a mayor» on the S9th of Maj/ then instant, to assemble asd 
proceed to the election of a mayor tor the restdne of om 
wliole year, to be computed from the feast of St. Michael thes 
last, according to the form of the charter, and that sud sf 
them to whom the same should of right beloogy^ ahould adiMi* 
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BT the oath and admit the person elected ; that on the 9Sd of 1814. 

fay a notice in writing of holding the assembly was affixed -T"^ 

; the Moothall in the borough, by the person who had been a^ttinft 

ipointed for that purpose by this Court ; that on the 29th of ^- *'*'"^- 

fatf ail aQsemhly of burgesses was duly held, at which W. 

Irgent an alderman, and the person who having a right to 

[»te was the nearest then present in office to the mayOTi pre- 

ded, Imd thereupon the free burgesses (except, See.) nomi- 

ated the defendant and one W. Sparling then being alder* 

ten, and that the residue of the aldermen elected the defend- [ ^^ J 

nt to be the mayor for the residue of one whole year, to be 

[imputed fVom the feast of St. Mkkael then last; that the de- 

indant was duly sworn in befbre the said W. Argeniy and the 

Btidue of the aldermen, assistants, and common council, and 

eing so sworn was admitted for the residue of one whole , 

ear, &c. according to the exigency of the writ. By means of 

rhich several premises he became major, and exercised the 

ffiee, &c. 2d plea did not dithr in substance flrom the first. 

id plea, that on the day appointed by the eharter in the year z^piea, 

809, at an assembly held for the purpose of electing a mayor, 

be fi'ee burgesses duly nominated the defendant and W. Phil* 

ipfj then being two of the aldermen of the borough, ta the 

atent that the then mayor and the residue of the aldern^en, or 

be major part, should elect one, and that they duly elected 

be defendant to be mayor for one year from Miehaetmas next ; 

bat he was duly sworn in, and admitted into the office ; and 

hat after the defendant's election there was not any other 

lerson elected and duly sworn into the office, &e. 4th Plea, 

hat on the charter day 1807 the free burgesses nominated 

Thomas Hedge the younger and W. Phillips^ two of the alder* 

aen, to the intent, ftc, and that Hedge was elected mayor for 

Nie year from Michaehnas next, and from thenee until another 

lerson should be elected ; that Hedge was sworn in ; that af^ 

erwards and before any other person was duly elected and 

iworn Hedge died, to wit, on the 1st January 1811, whereby 

he office of mayor became vacant, and that during the va- 

iftncy Bridge usurped and was ousted, and so the plea went 

m to allege the election of the defendant under the manda* [ 58t J 

ana, aa in the first plea. The 5th Plea stated as in the 4thf 

he election of 7. Hedge the younger as mayor : hiscoa^- 

wwie ia office and death on tha l«t of January 18U; and 

hat by the death of Hedge tlie ^Qi of neyw bKWM vaoast; 
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1B14. that from Hedged death lintH the supposed usurpation by the 

^ defendant no other person was elected into the office of niayory 

ttgdhut and that the defendant was the alderman the first in order who 

W.Smith, ^j^g j^ Ijj^ borough after the death of Hedge^ and as such by 

virtue of the charter was entitled to officiate as mayor, and by 

that warrant he exercised the office, &c. 

Replication? to the Ist plea, after setting forth a provision 
in the said charter, which ordains that the mayor, recorder, 
the alderman who was last mayor, and two other aldermeo, 
shall be yearly chosen and sworn justices of the peace withii^ 
the borough, &c. and that the said justices should not permit 
any person to retail ale or beer, hopped or unhopped, witbin 
the borough without a licence in writing under the bauds of 
two of the said justices, whereof the mayor was to be one; 
Ist (a), that at the time of the defendant's supposed election 
to the office of mayor there were present only five aldermen 
(naming them) of the borough, exclusive of the defendant and 
SparUng^ the persons in the plea alleged to have been nomi* 
nated, and that the defendant's election was made by these five 
aldermen only. 3dly, that the defendant, at the tidae of hii) 
nomination and election, was and still is a seller of and dealer 
' in spirituous liquors, and interested in the said trade or bun- 

[ 588 1 ness, whereby and by force of the statute the defendant va» 
and still is incapable, and had no power to grant any licence 
to any person for selling ale, beer, or any other liquors by 
retail, by reason of which premises the defendant was and still 
is disqualified from being nominated or elected to the office of 
mayor of the said borough, and from holding or exercising 
the same, or any of the liberties, privileges, or franchises be^ 
longing thereto. 

Demurrer to these replications assigning for cause to tbe 
1st, that it did not appear that the five aldermen therein men- 
tioned, exclusive of the defendant and Sparlings were not the 
residue of the aldermen after the nomination in the plea aU 
leged. Similar replications to the second plea, and to those 
replications similar demurrers. 

Replications to the dd plea, Ist, that only five alderoiea^ 
exclusive of the defendant and Phillips^ tbe persons alleged is 
the plea to have been nominated, were present at the defend^ 

(«) There were many replications concluding to the country, so that wist 
are here given as the 1st and 2d replications to the 1st plea irer^ on tke^ 
cord the 11th and 13th, and so of thereat 

8 
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ttiiC*8 election, and that the election of the defendant was made 1814. 
by those five only ; 2dly, that there were present at the nomi* 
nation of the defendant and Phillips only seven of the assist- agaifut 
ants ; Sdly, that there were present at the nomination of the ^* Smith; 
defendant and Phillips only seven common council-men ; 4th^ 
same as the last replication to the 1st plea. 

Demurrer to these replications, assigning for cause, to the 
Ist^ that it did not appear that the five aldermen therein men* 
tioned, exclusive of the defendant and Phillips, were not the 
residue of the aldermen after the nomination in the plea al- 
lied. To the 2nd and Sd, that it did not appear by those 
replications that the seven assistants and seven common coun- 
cil-men therein respectively mentioned were not respectively 
the major parts of the assistants and common council-men for 
the time being, and also that those replications are immate- [ 580 } 
rial, inasmuch as it is not required by the charter that any of 
the assistants or common council-men should be present at 
any assembly to be held for the nomination and election of a 
mayor. 

Replications to the 4th plea, similar to those pleaded to the 
first plea, and similar demurrers to these replications. 

Replications to the 5th plea, 1st, that Hedge did not die at 
any time within the year, after he had been elected and sworrf 
into office. 2d, Same as the last replication to the 1st plea; 
Demurrer to these replications. 

Joinder iipon all these demurrers. 

Scarleitj for the defendant, made several points upon these 
defnurrers in support Of the defendant's election ; and 1st, ad 
to the last replication to the 1st plea, which was pleaded also' 
to each of the pleas, and which rested upon the ineligibility of 
the defendant to the office of mayor, by reason of his being a 
dealef in spirituous liquors, he denied that this was any ob- 
jection to his eligibility. It is true that the stat. S6 G. 9. c. 13. 
r, 12. prohibits a justice of the peace who is a dealer in spi- 
ntuous liquors from granting licences to sell ale or beer by 
'etail : but it has no relation to corporate offices^ and therefore 
bough it would restrain the defendant as long as he cdnti- 
in€Nl such dealing from granting ale licences, it does not dis- 
lualify him from being elected mayor, being passed diverso in* 
uitu. And though at the time of his election he be a dealer 
in spirituous liquors, it does not follow that he will continue 
BO, when he enters upon the duties of his office. Besides/ 

Vol. II. 2E 
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1814. how can the Court take notice as a matter of law, that the 
TheKiNo office of mayor cannot be executed without exercising tbii 
against functiou ; TiOfi cofistat that in the course of his year there 
• M»TH» ^j]j ijg j^|,y occasion for a licence ; and if there could be any 
doubt upon this statute, the 39 G. 3, c. 86. 5. 3. has removed 
it, by enabling the justices for the county to act in such cases 
where the corporate justices are disqualified from acting. Sdiy. 
Against the first replication to the 1st and 2d pleas, be argued 
thus : the plea trileges that the office of mayor was vacant, 
consequently there could be but 11 aldermen, from whom the 
two nominees being subtracted, five would be the majority of 
nine, the residue after the nomination ; or if those words mean 
the residue at the time after the nomination has been made, 
not excluding the nominees, then five with the two nominees 
would be the major part of 1 1, the whole number. Perhaps, 
however, it may be said that it does not follow because the of* 
fice of mayor was vacant that there must^necessarily be a va- 
cancy in the numlier of aldermen ; that the mayor might cease 
to be mayor without ceasing to be alderman, so as to reduce the 
number to ) 1. But the office of mayor could only become va* 
cant by death, or forfeiture, as by committing felony, &c., 
which would actually vacate the other, or by resignation, 
which it might be argued would be a virtual resignation of the 
other : but at all events the Court will intend that the vacancy 
happened in the natural course, by death, for which the char- 
ter makes provision ; and if it were otherwise the replication 
ought to have gone farther; and stated that five were not the 
majority; for if there be any case in which five might be the 
majority, the Court will intend that case. 3dly, in support of 
r 591 1 the 1st and 2d pleas, to which it was objected that the mandth 
mus was misdirected (a), he argued, that supposing it shoold 
have been to the aldermen and commonalty, except as in the 
charter is excepted, and not to the aldermen and commonalty 
generally, ye< the objection came too late after the writ had 
been executed ; for which he cited Rex v« Mayor of York(h)^ 
Rex V. Mayor ofRippon (c), Rex v. Bailiffs of Jj)smch (d); 
and in Rex v. Mayor of Hereford (e), where the mayor only 
was to admit, and the writ was directed to the mayor and al* 

(g) The tame objection abo applied to the 4th plea, 
(fr) 5 T. R. 74. (r) Salk. 4SS. 

{d) Ibid. 434. («) Salk. 701. 
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dermen, HoU^ C. J. (though Ihe other judges differed) thought 1814. 
the word aldermen was surplusage, and the writ well enough. 
Also in Rex v. Mayor of Abingdon (f) Hollj C. J. sard, that 
'^ if the writ is directed to the corporation it is good : but if W. Smith/ 
it be directed to those who by the constitution of the corpora- 
lion ought to do the act, without doubt it is good also.'^ And 
this being a mandamns after the stat. 11 G. 1. c. 4. it required 
the members or persons of the corporation having a right to 
Vote or act to proceed to the election, and, therefore, notwith* 
standing any misdirection, could not go beyond the powers 
given by the act, so that no mischief could ensue from it. 
4thly, Against the Ist replication to 4he third plea, he con- 
tended that whatever the case might be when there was a va- 
cancy in the office of mayor, yet it was clear that as long as 
there was a mayor there could be but 11 aldermen entitled to 
elect, and, therefore, in such case five must be a majority of 
the residue^ after deducting the two nominees. The two next 
replications he insisted were immaterial, because the charter 
did not require the presence either of the assistants or common C 599 J 
council at the nomination ; and these replications were aban* 
doned on the other side. Sthly, Against the let replication to 
the 4th plea, he said that here the plea alleged the death of 
the mayor as the cause of the vacancy, and therefore, whatever 
might be the case on the first plea, here it must be presumed 
that the office of alderman was also vacant, unless the contrary 
were shewn. And in support of the 4th plea, and in answer 
to the Ist replication to the 5th plea, which turned upon the 
same argument, he contended that the provision made in the 
charter, for the election of a mayor in the event of the mayor^s 
leath, as well as for the alderman first in order officiating as 
Dayor in the interval, was not to be confined to the single case 
f the mayor's dying within the year. It may be urged^ if the 
oDstruction is to be according to the letter, that the charter 
Bje, if he should die ^^ within the year after his election and 
wearing in :" but, according to the spirit and substance, that 
iU6t mean within the year of his mayoralty, whatever year 
hat may happen to be. The charter provides for his holding 
»Yer until another is elected : if he holds over he commences 
» new year, and that becomes the year of his mayoral ly, and 
o of every succeeding year which he shall happen to bold p very 

(/) 1 Ld. Ray. 5CfO. 
9E9 
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ltl4. i&ii^i qUOties; otherwise this incooBistency would follow tkit 
.^J^*ir ^^ charter which has carefally provided for the ekctioo of a 
dgtthtii mayor in one OTeot of the mayor's oymg) and for the major'i 
W. BMiTii. liolding over till another is elected, meant to make no provi< 
sion at all in the event of his dying whilst so holding over. 
To maintain such a construction would be to bold that he wai 
lawful mayor for one purpose and not for another. And heft 
[ 593 j the mayor not being returning officer within the stat. 9 Am, 
t. SO. s. 8., might be re-elected for the ensuing year, or whit 
amounts to the same thing, might be continued without the 
form of an election ; and can it be said that such second ycsr 
would not be the year of his mayoralty as well as the fint 
year i And supposing this to be a case unprovided for by the 
charter, yet the mandamui will cure it, because since the sta- 
tute (a) the Court has power to interfere in the events stated 
upon the two first and fourth pleas ; and even at common lair, 
according to Rex v. Mayor of Ttegony (6), the Court will 
compel kn election upon the death or removal of the mayor is 
being; which applies to the fourth plea. 
' Richardson^ contrA, upon the first point said, the intentioi 
was clear upon the words of the charter, that the mayor was to 
be an essential party to concur in granting licences, and it was 
equally clear tiiat the defendant came within that description 
of persons whom the stat. 26 G^.,3. prohibited from so con€B^ 
ring. Therefore at the time of granting the charter the de^ 
fendant could not have been elected mayor, because be was 
incompetent by reason of his dealing to perform all the fboc- 
lions of that office ; upon the same principle that a pensn 
who fills one office, the duties of which are incompatibb witk 
another, cannot be elected to that other, or if he be eleetad, 
it will avoid his former office. And as to the possibility that 
he might cease to be a dealer, the answer is, that the oorporate 
ibnclions are not to be kept in suspence ; and besides, the le- 
lidity of his election depends not upon whether he naay pos* 
sibly qualify himself afterwards, but whether he be qnlified 
[ 594 ] OT not at the time of election. As to stat. S9 O. 8. c 86. iH 
sole object was to supply a competent number of justices fbr 
the granting licences, where corporate justices were iocapsbb 
of acting, that the public revenue might not be injured. Upoi 
tiie second point he maintained that the Court would isliMrf 
primd facie that the corporation was full, and if so, the nuBitor 

{a) i\G.\. f . 4. (a) 8 Mod. 1S7. S. C. 11 1. 
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•f aldermeii rouet be taktn upon the first and seeond pleas to i^l4 
have been If, becauM ChoRe pleas alleging merely that the r^T^ 
office of mayor was vacant, it did not follow that that of al« mfmim 
dermaa must be also yacant ; and therefore the replication to ^* ^''^ 
those pleas which stated that only five aldermen were presenti 
exclusive of the nominees, shewed that the election was not 
made by a majority. Upon the third point, he insisted that as 
the mandamus was directed neither to the corporation by its 
oorporate name, nor to the persons who were to do the act, it 
was ilL The mandamut ought to pursue the words of the 
charter, and so words of equivalent import can be substituted $ 
mvch lees where a charter introduces an exception, can words 
be anffidfent which import that there is no exception. In Rex 
V. Mayor of Berejbrd (a), Pmve//, J. said, " writs ought to 
be directed to those, and to those only that are to obey the 
writ ;*' and that case is an authority to shew that if directed to 
nnre, the writ is bad. And as to this objection coming too 
kte, the cases cited upon that point only go to this, that after a 
mandamus issued and execution returned whch is insufficient, 
thoee to whom it is directed shall not aver that the writ was 
misdirected, for thatby the return they have admitted themselves 
to be the persons to whom it was directed. But that is a very 
different ease from the present where the objection arises upon [ 595 [ 
a ^fuo TBorranio. Upon the fourth point he admitted the replica- 
tion was not an answer to the plea for the reasons urged on the 
other side. 5tbly, He contended that the mayor was an essen* 
tial and integral part of the elective assembly for the choice of 
a mayor, except in the ease provided for by the charter, which 
wna limited to the single event of the mayor's dying within the 
year from his swearing in ; and in like manner also the power 
of die alderman first in or^r to officiate as mayor was limited 
to die same event ; and each was not cmly the trueconetrnctiesi 
of the words aocording to the letter, as it was admitted, bttt 
aneordhig to their frir and neeessary import ; md therefore the 
present was a caae unprovided for by the charter. And he 
knied that the moiMfatnticf, npposing it to be well direeted, 
wonld lie en atat. il 6. 1. c. 4., except in case where moeimt^ 
lam is nuidei or one that is void, on the charter day JOt on the 
day after. And at eomnuMi law, the Court held in TZcjr v. 
Msigior efTregon^) that they oenld not compel them to 

<s) ailh. 70i. («> e Mod. 1 29. 
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1614. a mayor on any other day than the charter day, though they 
" added, unless upon the death or removal of the mayor in 

affoinst being : but it does not follow from thence that the Court 

W. Smith, meant that in all cases of death or removal they might inter- 
fere, but only that they might do so with reference to the 
(barter then in debate. 

Cur. adv. vuU. 
Lord Ellenborough, C. J. on this day delivered the judg- 
ment of the Court. This was an information in the nature of 
quo warranto^ exhibited against the defendant as mayor of Co/- 
Chester^ to which the defendant pleaded five pleas. The first 

f 606 ] plea stated a charter of 3 G. 3., incorporating the borough by 
the name of " the mayor and commonalty of the borough of 
Colchester in the county of EsseXj'' and appointed a mayor, 
who was also to be an alderman, and eleven aldermen, and 
provided for the election of a new mayor in two instances, viz. 
upon the charter dat/, or upon the niatjor^s death within the year 
after he had been elected, preferred, and sworn in. The 
charter day was the Monday after the decollation of St. John 
the Baptist^ when the free burgesses (except as in the charter 
is excepted) were to nominate two of the aldermen out of 
whom the mayor and residue of the aldermen were to choose 
one, the person chosen was to be sworn in on Michaelmas day 
following, and was to continue in office for one year then 
next following, ^^ and from thence until another person should 
be duly elected, preferred, and sworn in." The provision ia 
the charter for an election upon the death of the mayor within 
the year after be had been elected, preferred and sworn in, re- 
quired that at a convenient time alter his death, not to be pro* 
tracted by unnecessary delays the free burgesses (except as in 
the charter were excepted) should nominate and the residue of 
the aldermen not named or the major part of them, should elect, 
and in the mean time the alderman first in order after the 
mayor so dying should officiate as mayor. Whether the 
charter contains any provisions for filling up the office of 
mayor upon vacancies of other descriptions, viz. vacancies by 
resignation, amotion, or death after the year, or between tbo 
time of election and swearing in, or whether the two instancM 
abo¥e specified, t. e. of the ordinary annual election^ ao^ 
of election upon the mayor's dying within the year, ar* 
[697] the only instances in which the charter provides for filling op 
(he office, the plea does not state, and of so much of the chartof 
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nly as is stated in it can we judicially take notice, nor can 1814* 

^e intend any thins: further to be contained in it. The first -/TT" 
-, , . The Kino 

lea then states that the office of mayor being vacant, one against 
iridge usurped, who was removed by a judgment of ouster, ^^' ^***™* 
n a quo warranto information exhibited against him, and that 
mandamus iRsued from this Court directed to the aldermen 
nd commonalty, &c. enjoining them, and every of them hav- 
ng a right to vote, or to do any other act necessary to the 
lection of a mayor, to assemble and proceed to an election ; • 
nd that they accordingly assembled and elected the defend- 
nt. The second plea does not materially differ from the first 
Iready stated. To these pleas there are two replications to 
irbich the defendant has demurred: one replication states, that 
nly five aldermen were present at the defendant's election ; 
be other, that the defendant was a dealer in and seller of spi- 
ituous liquors, and by that means dif^qualified from concur* 
ing in the licensing public houses, which is under the charter 
necessary part of his duty as mayor. Upon this latter repli- 
fttion the Court intimated its opinion upon the argument, ^ 
'bich it now confirms, that since the 39 G. 3, c. 86., this sup* 
oaedgroundof disqualification cannot at any rate form a valid 
ar to the defendant's election, and this replication, therefore, 
vrhich is also pleaded to each of the other pleas,) may be en« 
rely dismissed from consideration. To these two pleas, the 
rst and second, there are two objections ; the one is, that it is 
ot stated how the office of mayor became vacant, and there* 
3re nan constat that the vacancy fell within either of those r 599 ] 
ases in which the charter, as it is stated on the record, gives 
kower to proceed to a new election; the other objection is, 
bat the in£i;i(/ami^5 commanded the aldermen and cqmmonaltt/ 
o elect, and that this is not a command to the body by its cor- 
K>rate name ; and as the plea imports, by the statement of the 
charter which it makes to that cfiect, that some of the common* 
ilitf are excepted from concurring in the nomination, the com- 
nand in the mandamus extends beyond the persons who are 
mtitled under the charter to concur in the election. There is 
ilso in this case the same objection which th4 first replication 
raises, viz. the want of a competent number of the aldermen re- 
]uired under the charter to elect ; and we think that the first and 
last of these objections, if not the second also, (which respects 
the direction of the mandamus^) must prevail against the de- 
fendant. As to the fir0t| the defendant sets out a charter 
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1814* which authorizes the filling up the office Id the way it pre* 
- scribee, in two instances, viz. on the annual charter day, and 

afrainst upou the mayof's death, within the year after the mayor was 
yf. Smith, p^orn in : but the defendant does not shew affirmatively, 
that there is any provision for filling^ up the office in cmjj othe^ 
instance^ nor negatively, that there is not any such proviaioo. 
Such a negative allegation might perhaps have raised the pre- 
sumption, that in instances not named there was to be an elec- 
tion in the mode which is prescribed in the instances which are 
named ; but the want of such a negative alle^tion precludes 
us from raising such a presumption* As to the iTtondamitf, a 
direction of it to the corporation by its corporate name^ not- 
withstanding the vacancy of the mayoralty, would certainly 
have been good, for that is the legal description of the body as 
r 599 1 ^^^S ^^ '^ continues to have any corporate existence at all: 
but where the direction is not to the corporation by its corpo- 
rate name, it seems to us to be bad, if it extends beyond tiie 
persons who are required by the charter to concur in tbe 
particular thing commanded by the mandamus. But upon this 
objection, being clearly of opinion against the defendant upon 
the other two, it is not necessary to give a more conclusive 
opinion. As to the first replication, the plea states, that the 
office of mayor was vacant, and that the defendant and Spwt* 
ling were nominated, and that the defendant was elected by 
the residue of the aldermen; the replication is, that only fai 
aldermen were present. The plea not having stated that tbora 
was any vacancy in tbe body of aldermen, and the vacancy of tbe 
office of mayor not necessarily producing a vacancy amongst tbe 
aldermen, the presumption upon the plea is, that the body wn 
full; the replication then that oqly five were present is primi 
facie an assertion that the number necessary to constitutes 
'majority of the alderipen was not present, and it became tbe 
duty of the defendant to shew by rejoinder, if he could, tbst 
from the then state of the corporation five constituted a las* 
jority, which at ordinary times, and in the natural and propir 
state of the corporation under the charter, it would not. W* 
are therefore of opinion that, upon demurrer to tbe repUc*' 
^ions to the first and second pleas, there must be judfoaeiit fon 
the crown. To tbe third plea there was no ol^ection ; •■' 
\^p ninth replication (a) to it, viz. that thm» ware only ilf 

(#) So ia tbe record, but Hic flrst in this re|M>rk 
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aldermen present at tbe election, is bad, because it appears 1814. 
there was a mayor also present, who as well as the two no- 
minees are to be deducted from the 13, and five are a majority ag^umt 
of nine. The other two replications were disposed of upon ^* Sbuth, 
the argument in favour of the defendant, and therefore upon 
the demurrers to those replications there must be judgment for 
the defendant. The fourth plea states an election of Hedge 
the younger as mayor in 1807, and that before any other per- 
son was elected and sworn into that office. Hedge died; that 
Bridge usurped and was ousted, and that the defendant was 
elected under a mandamus as in the first plea. To this plea 
there are tbe same replications as to the first, viz. that only 
five aldermen were present at the defendant's election, and 
that the defendant was a dealer in spirits. Upon this plea, 
therefore, the objections, that there was not such a vacancy 
upon Hedge's death as warranted a new election under tho 
charter (as the charter is set out,) and that the mandamus was 
improperly directed, apply. It is only upon a death within 
a year after being sworn in that the charter (as it is stated 
on the record) gives power to proceed to a new election, 
and this plea does not state that Hedge the younger • died 
within the year after he was sworn in. The presumption 
isy that on the facts stated in this plea the vacancy of ajder-r 
man continued, and therefore the replications on this plea 
are bad : but the plea also is bad, and there must on this 
account be judgment for the crown on this plea also. . The 
fifth plea is, that Hedge the younger was elected on the char- 
ter-day in 1807; that before any other person was elected 
Hedge died; that no person has been elected since; and that 
the defendant, as alderman first in order, officiated from that 
time as mayor. To this the replication is, that Hedge did not 
die within the year after he had been elected and sworn in ; to f 601 J 
which replication there is a demurrer ; and the validity of this 
replication depends upon that part of the charter which gives 
to the alderman first in order the right of officiating as major 
when a mayor dies. That provision, as stated upon these 
pleadings, immediately follows the directions fisr filling up the 
vacancy where a mayor dies within his year, and is in these 
words, ^' and in the mean time the alderman first in order after 
the aforesaid mayor so dying (who should be in the borough 
during the vacancy of such mayoralty) riiould oflkiate as 
^^yor^ ^x\A so £rQm time to time i^s often as the case should bo 
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1814. 

The King 

against 
W. Smith. 



[602] 



happen for ever." We have already seen that the death of a 
mayor, as contemplated by the charter, (as far as these plead* 
ings state it, and for the supplying which provision is made by 
the charter,) is a death within the year, and the expressions in 
the part just stated of ^^ the mayor so dying," and ^^ as often 
as the case should so happen,*' appear to us in their literal 
and most obvious sense (and we do not see sufficient grounds 
in this case for adopting any other than the literal and obvious 
Bense) to confine this clause to the case the charter bad before 
been considering, xiz. a death within the year. As the charter 
had provided for an annual election, it might presume that 
such election would always duly take place, and the chance of 
a death except in that year might not occur to the considera* 
tion of the framers of this charter, and might be, (as upon the 
charter as far as it is shewn to us it appears to be,) casus omissus. 
But as the whole charter is not set out, we cannot judicially 
say upon these pleadings that it may not contain other provi- 
sions in case of a death after the expiration of a year, and we 
do not feel ourselves warranted in extending the actual provi- 
sion stated in these pleadings (which is expressly a provision 
in case of a death within the year, and nothing more,) to a 
death happening beyond that period. The consequence is, 
that upon the demurrer to this replication, there roust be judge- 
ment against the defendant. Upon the several demurrers, 
therefore, to the replications to the first, second, fourth, and 
fifth pleas, there roust be judgment for the crown, and on the 
demurrer to the replication to the third plea, for the defbndant. 



T 



The King against Morpbew. (a) 

HE Attorney' General having filed an information for a 



ManiMjfn 
May 8Sd. 

The Court, 

c£Son*Sf the A misdemeanor for illegally transacting the sale of railitarj 

defendant, commissions, the defendant had on former occasions obtained 

postponedUie ^^^^ ^q postpone the trial on the alleged absence of material 
trial of ao m- r r o 

formatioD for a misdemeanor, upon the defendant's consenting bj writing under bis owi^ 
baodi to the ezaroination upon interrogatories of a witness for me crown. 

(a) We were favoured with this note by Mr.t^fllanmhGfentra^. 
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witnesses. In this term be renewed his application, which was 1814. 
now opposed on the part of the crown, on the ground of the 
defendant's laches. The Court inclined to the objection, and cgamst 
said that they would refuse to grant the rule unless the de- morph^w, 
fendaut would consent to the examination upon interroga- 
tories of a material witness for the crown who was about to 
leave the country, the defendant signifying such his consent 
in writing under his own hand. Whereupon the Attorney' 
General suggested whether there might not be a doubt as to 
the reading of depositions so taken, in a criminal case ; and 
he stated that no instance of the sort was recollected ; and 
that in the crown-office there did not exist a form of rule for [603] 
such purpose. 

Lord Ellenborough, C. J. There is a precedent, though 
not in the crown-office, on the impeachment against Mr. Hast" 
ings, A gentleman who could not attend was examined on 
interrogatories, and Lord Thurlow was not likely to have con- 
sented to such a proceeding if any objection had existed 
against it. 

The rule for putting off the trial was made absolute on sucl^ 
consent, to be signed and verified by affidavit. 

Soil was in support of the rule. 



Young against Gatien. jfT^id. 

jn^SPTNASSE shewed cause against a rule for discharging An affidavit 
XI/ the defendant out of custody on filing common bail, toholdtobail 
which was obtained on the ground of the affidavit to hold to defenSaot, 
b^il being defective. The affidavit was made' by the servant captain of a 
of the plaintiff, and stated that the defendant, master or com- defftedto''*" 
mander of the ship OlivCy was justly and truly indebted to the plaintifffor 
plaintiff in 98/. and upwards for the work and labour of the woTpuTn- 

plaintiff, and his workmen and servants, done and performed tiff done on 
, . board the 

ship, and for materials found by plaintiff, and used therein, and for goods sold and deli«> 
yered, and money paid by plaintiff at the request of defendant, was bolden to be defective 
in not stating that the work or money was done or paid for, or the roods sold to 
flefendant ^ 



€08 CASES IN EASTER TERM 

1814. in and on board the said ship, and for the materials found and 

^ provided by the plaintiflT, and used and applied therein, and 

agamtt ^^^^ f<^ goods Bold and delivered, and money paid, laid out, 
Gatiek. iind expended by the plaintiff, at the special instance and reqoaft 
of the defendant. The objection was, that the affidavit did 
not state that the work was done for the defindanty or the 
[ 604 3 goods sold to, or the money paidyor the defendant, in answer 
to which he relied on Coppinger v. Beat&n(a)i where the 
Court refused to entertain a similar objection, saying there 
was no precise form of words necessary in an affidavit to hold 
to bail ; that it was sufficient to allege that the defiendaat ii 
indebted to the plaintiff in a certain sum of BMmey, specifyinf 
the cause of action ; and that it could not be said, that tke 
defendant was indebted to the plaintiff unless the money had 
been received by the defendant. And here the affidavit goei 
farther, for it does state that it was at the defendant's speeiil 
instance and request. 

Lawes^ contr^, cited Perks v. Severn (6), Ctdkrew v. Haf 
ger (c), and Taylor v. Forbes (rf), where the Court had re- 
quired a greater strictness, and in the latter case Lord EUen* 
borough C. J. said, ^ the strictness required is not only to 
guard defendants against perjury, but also agaitiit any sis- 
conception of the law by those who make the affidavits ; and 
the leaning of his mind was always to great strictness of con- 
struction where the liberty of the party was concerned." It 
does not appear by the present affidavit that the work, &c. 
may not have been done for a third persoq. 

Lord Ellenborough, C. J. For work done on board the 
ship, is the cause of action stated in the affidavit ; but does it 
result as a consequence from these premises that the defendsnt 
is indebted as captain ? He only becomes liable upon his coo* 
tract. 

Per Curiam, Bala absolute. 

(«i) 8 T. R. SSS. (»)7KMltl04. (c) 8 SM. 106. (4) 1 1 Bast SIS. 
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Prior against Moore. Monday^ 

May SS<L 

plaintiff sued by attachment of privilege, and a rule Anattornej 
I obtained for setting it aside, on the ground that be "^J ^^ ^^ 
a prisoner in the King's Bench for above a year be- prWileee, 
uing out of the writ, and also that his certificate had though his 
m the first of November last, and had not been re- ^pl,.^, aacf 
3ce. not beea re- 

at shewed cause, and denied that the plaintiff was b^^jthiQ ||[ 
of his privilege of suing as aii attorney on account year from the 
^ing been a prisoner as alleged ; and as to the other u^^"^^? 
that he had not taken out his certificate, he observed cate, aad 
le Stat. 37 G. 3. c. 90. s. 31., an attorney is not made ^ouyhhekMi 
\ of practising unless he neglects to obtain his carti- forabo^a 
the space of one whole year. yesr befor* 

r, in support of the rule cited TVdifs Pract. (a), « that SX^t"^ 
leges of attornies are confined to those who have prac- 
hin a year ; for it is a rule that such as have not been 
; their employment in the King's Bench for the space 
r, unless hindered by sickness, be not allowed their 
;" which is founded upon a rule of M. 1654. And 
plaintiff is no longer attending the Court within that 
1 therefore no longer entitled to his privilege, which 
ivilege of the client rather than of the attorney. Upon 
- objection, he said that 37 G. 3. c. 90. ss. S6, S8. re- [ QOQ ] 
It he shall entitle himself to a certificate before he shall 
^, carry on, or defend any action or suit, or any pro* 
whatsoever. 

'ourt seemed to think that the statute related to the 
on suits for other persons ; and upon the other objec- 
rd Elknboroughi C. J. observed, that the rule upon 
was founded, was made during the time of the com- 
Ith, and unless it came within the saving clause of the 
a) woald not now be in force; and Xe BUmCj J. said 
it appear that it had been acted upon in any casej 
r, J. read the rule from the ndt book, ^ that each a4« 

(a) 75. 6th ed. (a) \% Car. 8. c. 19. 
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1814. 
Prior 

against 
MOORI. 



tornejs as have not been attending their employment in this 
Court by the space of one year last past, unless hindered by 
sickness, be not allowed their privilege of attorneys/' to which 
is subjoined in the rule book, Luiwj/chcj 1667, contri. And 
he added, that it seem^ ad if that rule only applied to the oae 
year then last past. 



Per Curiam^ 



tlule discharged. 



Monday^ 
M^ SSd. 

A plea of set- 
off for money 
due on a re- 
coenizance 
and also for 

[607] 
money due 
upon pro- 
tnises pleaded 
to an action 
of debt on 
bond as if to 
an action of 
Mtmnpfit, 
was bolden to 
be a nullity, 
and that the 
plaintiff 
miffht sig^ 
Juogment. 



PINFOLD against Hawkins. 

DEBT on bond. Plea, that the plaintiff was indebted id 
the defendant in /. upon a recognizance in the Coart 
of Exchequer, with a proutpateiy &c. ; and also in the sum of 
/. for work and labour, and money had and received to tbe 
use of the defendant, which said several sums of /. and L 
so due and owing from the plaintiff, to the defendant^ exceed 
the said several sums of money due and owing to the plaintiff 
on the said several supposed promises in the said dedaratioB 
mentioned, out of which said several sums of money so doe 
from the plaintiff to the defendant he is ready to set off so 
much as will be sufficient to satisfy the plaintiff the damages 
he has sustained by reason of the non-performance of the said 
promises and undertakings in the said declaration, &c. The 
plaintiff having treated it as a sham plea, and signed judgment 
as for want of a plea, 

Gifford obtained a rule nisi for setting it aside. 

Comj/fij against the rule, maintained that the plea was a 
nullity, because it consisted partly of matter of record, and 
partly of matter in pais^ to which any replication that could 
be pleaded would be double ; and also because the plea wis 
pleaded as if it w6re to an action upon promises. But in debt 
on bond, it is incumbent on the defendant to crave oyer, and 
aet out what is justly due. (a) 



(«) Stat 8 G€9» t t. S4. 9i 6. 

2 
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The Court agreed that the plea might be treated as ^*nul« 1814. 

lity; and Baj/lejfj J. referred to Blewitt v. Marsden. (6) p 

« againtt 

Rule discharged, (c) Hawkins. 
(*) 10 East, 937. (e) See Solomoiu t. Z^on, I East, 809< 
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JoHN Marshall and William Comgreve Marshall^ fretiHe$^w, 

Clerk, agaimt Hill. '"''9 • '"»• (•> 



W 



ILLIAM Congreve^ M. D^, being seised in fee of cer* Devise to the 



tain lands, tenements, and hereditaments, and also P?^^^*^; ^* 
seised \)( certain copyholds of inheritance in the county of for Ufe, and 
Salapy part of which estates situate at Bradney were subject to f>'<>"> ^nd 
a life-estate of Margaret his wife, and having surrendered his cease to ^r 
copyhold to the use of his will on the SOth o( October Vllb first and other 
devised the same, both freehold and copyhold, in HiUoUi inJu)*tSe?r*' 
Bradney^ and in the manor of Wyketiy and elsewhere, in the seniority of 
parish of TVorfieldj to his wife Margaret^ without impeachment "^ oflirth*^" 
of waste during her natural life, and from and after her de- and if J. c* 
^ase he gave the same (except as thereafter excepted) toge- **\^"1<1 <!»« 
ther with the reversion or reversions of all other lands in issue, ancf be- 
Bradney^ which should come to him and his heirs upon the de- ^prethey ar- 
rease of his wife, to his brother-in-law Thomas Marshall^ his then ^o the 
lieirs and assigns, to the use of his brother J, Congreve^ for and ^^ of J* M. 
luring his natural life, and from and after his decease to his first, r. J^hUbnf- 
lecond, third, fourth, fifth,,or sixth son or sons lawfully begot- tber-in-law), 
ten, according to their seniority of age or priority of birth; and J^^^i^^j^*^ 
n case of no such son or sons arriving at the ago of SI years, as aforesaid; 

hen he gave the same to the use of John MarshalL the eldest ^^ '/.•{". •^* 

^ ' should die 

eaying no son or sons as aforesaid, then to J. M. second son of T. Jlf.^ and his son or sons 
imited as aforesaid, and if the said J. M, should die, leaving no son or sons in the manner 
foresaid, then to the uSe of his niece A» 3f., her heirs and assigns for ever. Held that J. C. 
lAvIng died without issue, J, Jf. (the eldest son of T, M.) took an estate for life, and 
V. C M. (his only son who had attained 2L), took a vested indefeasible remainder in feew 

(a) Not having obtained a copy of the certificate in time to print this - 
ase in the order according to Uie date of Its det€nnlnatioo> wc pos^ned 
ttothelast 
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ldl4. son of the said T. Marshall^ during^ bis natural life^ and after 

. ' his decease to his first, second, third, fourth, fifth, or sixtb 

Marshall - m.* i. i* 3 j 

against son or SOUS in the manner as was before expressed ; and 

Hill. •Jq ^^^g^ hq gu^]] gon or sons lawfully befi^otten should arrive at 
L ^^ J the age of SI years, then he gave the same to the use of Jama 
Marshall, the second son of the said T. Marshall and his soo 
br sons lawfully begotten in the manner aforesaid, and last of 
all, if the said James Marshall should die without issue to in- 
herit as aforesaid, then he gave the same to the use of his niece 
Ann Marshall^ her heirs and assigns for ever.'* And ailer 
charging his freehold lands in the manor of FFyken with the 
payment of certain sums of money, atid giving certain pecu- 
niary legaliies and an annuity, and charging all his freehold 
lands in the parish of Stotesden with the payment of his debts, 
legacies, and annuity, in case his personalty should fall short, 
the testator devised as follows : ^^ Item^ I leave the same, sub- 
ject to niy debts, legacies, and annuity as aforesaid, together 
with the manor of Delion and all other estates in the parish of 
Keen Savage, subject to my wife's jointure, and aunt's annaityi 
to my brother Thomas Marshall ; to the use of my brother /. 
Cbfigreve during his natural life, and firom and after his deceaie 
to his first, second, third, fourth, fifth, or sixth son or tonslaw- 
ftillj begotten, according to their seniority of age or priority 
of birth, and if my brother J. Congreve should die without 
6uch issue as aforesaid, and before they arrive at the age of 21 
years, then to the use of John Marshall the eldest son of the said 
T. Marshall and his son or sons limited as aforesaid^ and iftk 
said John Marshall should die leaving no son or sons as afoH* 
said, then to the use of James Marshall the second son of the 
said T. Marshall, and to the usie of the son or sons of the vA 
James Marshall lawfully begotten and limited as aforesaid, aad 
([ 610 J if (be said James Marshall shall die leaving no son or soos is 
the manner aforesaid, then I leave all and every part of the 
aforesaid estates in the parishes of Stotesden and Neen Sasagc 
to the use of my niece Ann Marshall, her heirs and assigas fcr 
ever." The testator died on the SOth of July 1776 withost 
issue, leaving Margaret his widow, and J. Congreve his oolf 
brother and heir at law and customary heir. T. ManksU 
and Margaret Congreve died ; and J. Congreve ako died with- 
out issne, leaving the plaintiff John Marshall the eldest son of 
T. Marshall his (the said J. Congreve^s) nephew and heir at 
law and customary heir, and who thereupon became, aod it 



Marshal]. 
offtUntt 
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the heir at law and customary heir of the testator. Before 1814. 
his death, J. Congreve devised all his right, title, and in- 
terest, both at law and in equity, in and to the several lands, 
tenements, and hereditaments, late ' of his brother W. Con* fi'"- 
grevcy in the parish of Neen Savage and Slolesden to Anne 
Ellison In fee. The plaintiff WHUam Congreve Marshall^ the 
only son of the plaintiff John Marshall^ has attained his age 
of 21 years. And upon agreement between him and his fa- 
ther on the one part, and the defendant Hill on the other, for 
the sale to the defendant of a part of the said lands in the 
parish of Neen Savage^ and upon a bill filed by them in the 
Court of Chancery against the defendant, to compel a specific 
performance of that agreement, the Vice-Chancellor directed 
the case to be stated for the opinion of this Court upon the 
following question : 

What estate the plaintiffs John Marshall and William Con- 
greve Marshall or either and which of them took, under the 
will of Dr. William Congreve^ the testator, in the premises in 
question, in the events which have happened. 

Home argued for the plaintiffs on a former day in this [611 J 
term, that under the last devise '^ to the use of John Marshall 
and his son or sons limited as aforesaid, and if the said J. 3/. 
should die leaving no son or sons as aforesaid then over," J. 
M. took an estate for life, and W. C, M. his son, a vested re- 
mainder in fee defeasible in the event of his dying under 
91, but now become indefeasible by his having attained that 
age, or at all events tbat W. C. M, took an estate tail. He 
said it was clear upon the authorities, that an estate of in- 
heritance might pass by a will, if such appeared to be the 
testator's intention, although neither the word heirs nor any 
other technical words of inheritance were used. Ist, There- 
fore he argued upon the general intention of the testator, that 
it was to provide, not for one or two persons only, but for suc- 
cessive generations, each succeeding the other in proximity to 
the testator, and consequently it was probable that he would 
observe the same limitations to them all ; and so it appears he 
has done till he has exhausted the whole succession and come 
to the ultimate limitation to Ann Marshall in fee. That in 
the first set of limitations' he meant to give the sons of the 
"Several takers for life some estate of inheritance is evident 
from this, that the ultimate remainder is limited to Ann Mar* - 
•haU^ if James Marshall (the last taker for life, to whom 
Vol. II. .2P 
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1814. and to whose sons he had limited it in the same manner as 
" in the prior limitations) should die withont issue to inherit as 

mgmhut aforesaid ; which dearly marks the testator's view of the ef- 

HiLL. feet of the preceding limitations. And in the same manner 
the limitations in the subsequent clause, being in the same 
order, and framed nearly in the same terms with those in the 

[ 612 J clause which goes before, may be explained by them. There- 
fore the devise in the subsequent clause ** to J* Comgreve tor 
life and to his sons in succession, and if •/• C. should die 
without snch issue as aforesaid," may well be construed by 
reference to the former clause where the word issue occurs to 
mean issue to inherit as aforesaid^ and by the same reference the 
next devise to Jo Alt Marshall and his son or sons limited as 
ajbresaid, and if he should die leaving no son or sons as aforO' 
saidj may admit of the same interpretation. And if he had 
meant to give them only estates for life, it appears he knew 
bow to create such estates. But, Sdly, upon the words of the 
devise itself it is clear that the sons of J. Marshall were to 
take a fee, because the devisor appointed that if they should 
die before they arrived at Si, the estate should go over; for 
which reason, according to the opinion of Saunders in P'urejotf 
v. Rogers (n), it must be intended that the devisoor gave tbe 
sons a fee. And though it may be said the opinion of Sosx- 
. ders was founded on this, that the devisor appointed there* 
mainder over to his own right heirs, yet the same has bees 
held in subsequent cases where the remainder was not lo 
limited; Moone v. Heaseman (ft), FrogmorUm v Holydajf{c)j 
Tomkins v. Tomkins (d)j and Doe v. Cundall(e); and tke 
reason is, for that a giving over on a dying before SI shews 
^n intention that if the party attain SI he should have sfee 
absolute. 

Denman^ contri, insisted that TV. C. M. took only for life, 
or if he took an estate in fee or tail, it was on a double 
contingency, viz. his attaining the age of SI and surviviagbis 

[6IS] father; wherefore he concluded that J. M. his father bao{ 
still alive, the vesting of the son^s estate must await the opo* 
tingency of the father's death, ist, That a fecHsimple 9^J 
pass by a will without words of inheritance^ if th# intent of 

(«) t 9aOB4. 9SS. (») WaUss, ISS. 

{c) S Barr. lOlS. 9. C. 1 BkMsk. R. M5. {4) CiM in 1 iurr. tSi. 

(#) a Bast, 400. 
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the testator plainly appears, may be admitted : but there is no 1814. 

such intent apparent on this will, and if, as it has been said, ' 

the testator knew how to give life estates, it appears also be t^^jH^ 

knew how to use apt words for passing a fee ; so that (he pre* ^'^^' 

sumption arising from the want of words to designate the 

estate is as strong on one side as on the other. And here are 

no general introductory words indicating an intention to dis« 

pose in all events of the whole property, nor is there any 

charge on the devisees in respect of the estate devised to them, 

so as to raise a fee by implication ; nor is it a devise of the 

testator's estate, but only of his lands and tenements. And as 

to the expression to inherit as aforesaid^ that clearly means no 

more than take, it cannot mean inherit in its proper sense, for 

whatever estate the sons might take, it cannot be doubted that 

they would not inherit, but take only by purchase. Besides 

there is no reason for referring the last devise to John Marshall 

and his sons, &c. to a more distant clause in the will, for th^ 

pttrpoee of connecting it with the word inherit, when its more 

natural reference is to the next antecedent devise to J. Congreve 

and his dons, which has no such word. Then, secondly, as to 

the devise itself, the devisor has not appointed, as is supposed, 

that the lands shall go over if the sons of John Marshall 

should die under SI, but if J. M. should die leaving no son 

or sons as aforesaid^ i. e., by reference to the next antecedent 

deyisci, and before they arrive at 21; so that the estate of 

W, C. M.^ the son, is to depend upon the contingency of his ' 

surviving his father as well as attaining 21. Thus in Pells v. f 614 ] 

Brown (a), a devise to T. and his heirs for ever, and if T. 

died without issue leaving W.^ then to W. and his heirs, was 

bolden to be a limitation of the fee to W. by way of executory 

devise, upon the contingency of TJ*s dying without issue in 

the life-time of W. So in Porter v. Bradley (b), a devise to 

P. D. and his heirs, but in case P. D. should happen to die 

halving no issue behind Aitti, then over, was held to mean leav« 

ing no issue at the time of his death ; and Lord Kenyon said 

that if only the first words " leaving no issue'* had been used, 

they, according to the opinion of Lord Macclesfield in Forth v. 

Chapman^ must be constrained to leaving issue at the time of 

his death. And so it appears in Roe v. Jefferj/ (c), a devise 

over ^< in case 7. F. should depart this life and leave no issue^ 

(m) Cro. Jac. 500. (») ST.K. 148. (c) 7 T. R. 689. 

2 F 2 
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1814. ^as confined to a failure of issue at the death of T. F. the 
^ first taker. And Denn v. Bagshaw (d) is to the same efhfctf 



t 



ainst though the construction worked a great hardship in that case. 



ILL. 



The opinion of Saunders in Purefoy v. Rogers was founded 
merely on the intendment which he made from the remainder, 
being given to the right heirs of the devisor, if the son should 
die under SI ; and in Moone v. Heaseman the devisee was 
charged with the pajment of a sum in gross, which of itself 
carried a fee. Again in Frogniortori v. Holyday there was an 
introductory clause, shewing that the testator did not mean to 
die intestate as to any part, and on that the Court relied; and, 
lastly, in Doe v. Cundall the devise was to two, and if either 
should die under 21, the survivor to be heir to the other ; so 
that all those cases afford a distinction. 
[ 615 j Home in reply, denied that there was any case where the 
words 'Meaving no issue" being coupled with such words 
as in the present case, ^^ and before they arrive at 21'* had 
been restrained to leaving issue at the time of the devisee's 
death ; the cases cited were where the words ^^ leaving issue,'* 
or ^Meaving issue behind him," were the only words to point 
out the time. 

Lord Ellen BOROUGH, C. J., observed that the meaning of 
leaving in this devise seemed to be having hady and not leav- 
ing in its ordinary sense; and Baylet/y J. added that the lan- 
guage of the Court on this point in Moone v. Heaseman was 
extremely strong, for Willes^ C. J. said, " that if there were 
any doubt on the words which charged the devisee with the 
payment of a gross sum, the subsequent words < in case all the 
three daughters die before their mother, that it shall descend 
to th? heirs of the mother' had put it beyond all dispute, and 
plainly shewed the intention of the testatrix. For if she in- 
tended that the daughters should be only tenants for life, and 
consequently that it should go to the heirs of the mother, whe- 
ther the daughters died before their mother or not, it would 
have been most absurd in her to say that it should go to the 
heirs of the mother in case the daughters die before her. And 
that was exactly agreeable to what was said by Saunders in 
Purefoy v. Rogers^ of which he approved." And Bayley^ J. 
farther observed that in Moone v. Heaseman the limitation over 
was not to the right heirs of the devisor, but of his sister. 

Cur ado. vuU. 

(d) 6 T. R. 3l«. 
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The foUowiog certificate was sent : 1814. 

We have heard this case arirued by counsel, and are of _, """^ 
opinion that in the events which have happened, ^John Mar* againtt 
shall took an estate for life, and William Congreve Marshall a • ^^r^'if^ -| 
▼ested indefeasible remainder in fee in the premises in qaestion^ ^ -* 
under the will of Doctor William Congreve. 

Ellenborough. 
S. Le Blanc. 
J. Batley. 
H. Dampibr. 
3% nth, 1814. 



MEMORANDUM. 

Mr. Serjeant Vaughan took his seat within the bar as solicitor 
to her majesty a few days before the end of this term. 



END OF EASTER TERM. 
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PRINCIPAL MATTERS. 



ABATEMENT, 
See Pleading, 1. 7. 

ACTION, JOINDER OF 
COUNTS IN, 



A 



See Mis/oiNDiR* 

COUNT for beating plaintiff's 
servant per quod eerviiium amiiU 

may be joined with counts in trespass. 

Diteham t. Bondy E. 54 G. 3. 

Page 436 

ADMINISTRATOR, 

See Pleading, 10. 

Ad adniBistnitor cannot ha? e an action 
for a breach of promise of marriage 
to the iDtestate, where no special 
damage is alleged. Ckamberhin^ Ad- 
mimHraior of Ann Ck/omberhdn^ de* 
eemtedj t. fViiiiameott, H. 54 O. 5. 

408 
AFFIDAVIT, 

See Bankrupt, 3. 

1. AffidaTit to hold to bail, ^^ that de- 
fendant is indebted* to plaintiff in 



450/. as indorsee of a promissory note 
made by defendant," without stating 
the date of the note, or that it was 
payable on demand, or that it was 
due or payable at a day then past, is 
insufficient. Jackson t. Yat^^ Af. 54 
G. 3. Page 148 

2. This Court will not upon remoTal of 
an order of sessions, allowing ofer« 
seers' accounts, which is good upon 
the face of it, go into the merits of 
those accounts upon affidaTit. The 
King f. W. James and Others jjff. 
54 6r. 3. 331 

3. Affidavit to hold to bail against the 
defendant as acceptor of a bill of ex« 
change most shew that the bill was 
due. Holdcombe ?• Lambkm^ JE. 64 
G. 3. 475 

4. An affidaf it to hold to bail under a 
judge's order iu tro? er by the assignees 
of a bankrupt, which stated, ** that 
the defendant possessed himself of 
the goods, and has refused to deli? er 
them, and has conrerted them to his 
own use, as appears by the books of 
account of the bankrupts, and by the 
letters of S. (the ag^nt,) and letters 
ef plaintiffs, as the deponent belie? es, 
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AGREEMENT. 



ATTESTATION. 



was holden not to be sufficiently cer- 
tain to shew a conversion ; and there- 
fore the Court discharged defendant 
on common bail. Moiling and Others^ 
Assignees of White and Others^ 
(bankrvpts) ?. Buckholtz^ E, 54G.3. 

Page 563 

5. A supplemental affidavit cannot be 
used to cure a defect in the affidavit 
to hold to bail. ib, 

6. An affidavit to hold to bail, stating 
that defendant, captain of a ^hip, was 
indebted to plaintiiT for work and 
labour of plaintiif, done on board the 
ship, and for materials found by plain- 
tiff, and used therein, and for goods 
sold and delivered, and money paid 
by plaintiff at the request of defend- 
ant, was holden to be defective, In not 
stating that the work or money was 
done or paid for, or the goods sold to 
defendant. Young v. Gatien^ £. 54 
G. 3. 603 

AGREEMENT, 

See Infant. — Stamp, 2. Trover. 

Where plaintiif, the drawer of a bill of 
exchange accepted by defendant, 
Agreed with him and the rest of his 
creditors, to take a composition of 89. 
in the pound to be secured by promis- 
sory notes, to be given by defendant, 
payable on days certain, and that de- 
fendant should assign io the creditors 
certain debts, upon which they should 
execute a general release; and the 
assignment was executed, and all the 
creditors, except plaintiff, received 
their composition, and executed the 
release, and plaintiff might have re- 
ceived his promissory notes if he had 
applied for them; but it did not ap- 
pear that defendant had ever tendered 
them to plaintiff, or that he had ever 
applied for them; and the plaintiff 
afterwards, and after the days of pay- 
ment of the promissory notes bad ex- 
pired, sued the defendant on the bill 
of exchange: held that he was not 
precluded by the agreement from re- 
covering. Cranley ? . Hillary^ Af. 64 
G. 3. 120 



ALLOTMENT, 

See Inclosure Act, 2, 3. 

ANNUITY, 

See Insolvent Debtor, 2. 

. APPEAL, 

See Inclosure Act, 1 . 

An appeal to the next sessions after 
inclosure made by virtue of an inq 
sition taken on a writ of ad 91 
damnum is too late, If those sessi 
be not the niext after the inqolsil 
taken and entered and recorded 
the sessions; therefore, where 
sessions dismissed such appeal as b< 
out of time, this Court refused a n 
damns to them to enter continoan 
& c. The King v. The Justices of Du 
M. 54 G. 3. Page 

APPORTIONMENT, 
See I4EASE, 2. 

APPRENTICE, 
See HabeSls Corpus, 1. 3. 

ASSUMPSIT, 

See Freight. — Nolle Prosequ] 

ATTACHMENT, 

See Insolvent Debtor, 1. 

An attachment against the sherif 
not bringing in the body after tb< 
fendant has surrendered, is Irreg 
though the surrender be not i 
until after the role for bringing ii 
body has expired. The King r. 
Sheriff^' of MiddUstXy in a eau 
Henderson t. Fan JVrede^ E, 54 < 

ATTESTATION, 
See Power. 



BAIL. 



BANKRyPT, 
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ATTORNEY. 

L . The solicitor under a commission of 
bankruptcy is not liable in the first 
instance to the messenger, whom he 
nominates, for his bill of fees : but if 
the solicitor agree with the petition- 
ing creditor to work a commission 
for a sum certain, and receive a great 
part of that sum, he will be liable to 
such messenger. JJartop ▼. Jacket^ 
E. 54 G, 3. Page 438 

% An attorney may sue by attachment 
of privilege, though his certificate has 
expired, and not been renewed, if it 
be within a year from the expiration 
of his certificate, and though he has 
been in prison for above a year before 
the suing out of the writ. Prior v. 
Moore^ E. 54 G, 3. 605 

ATTORNEY, WARRANT OF, 
See Warrant of Attornet. 



AUCTION, 

See Stamp, 2, 3. 

AVERAGE, PARTICULAR, 

See Insurance, 0. 

BAIL, 

See Affidavit, 1. 3, 4, 5, 6. 
Practice, 6. 

"Where bail in error was put in in Taca- 
tion, and excepted to, and the piain- 
tiflf in error gave notice that they 
would justify on the first day of next 
term, and before that day nonprossed 
his own writ of error, and the bail 
did not justify: held that the bail 
were not entitled to stay proceedings 
in an action against them upon the 
recognizance, nor to have an exonere* 
iur entered on the baiKpiece. Dick- 
enson^ Executrix of Ilunty t. HeseU 
iincy M. 54 6r. .3. 310 



BANKRUPT, 

See Attorney, 1. Covenant. Evi- 
dence, 5. Factor, 2. PLEADiNOy 
1. 3. 9. Surety. 

1 . Money given by a father, who is a 
trader, to his son, to advance him in 

' a partnership trading concern, is not 
within 1 Jac. 1. c. 15. #. 5., and can- 
not be recovered from the son by the 
assignees of the father, who after- 
wards becomes bankrupt. Kensing^ 
ion^ Assignee of Thomas ChanHer^ a 
Bankrupt, v. T, Chaniler the younger^ 
M. 54 G. 3. Page.Za 

% A debt due on a judgment signed in 
an action for damages after an act of 
bankruptcy committed by defendant^ 
and a commission issued thereon, b 
not discharged by the certificate, 
though the verdict was obtained before 
the bankruptcy. Buss v. GUbert^ M. 
64 G. 3. 70 

3. A debt for money lent due to a cre- 
ditor at the time when an act of bank- 
ruptcy is committed by the debtor is 
sufficient to support a commission 
against him, though afterwards, and 
before petitioning for such commis- 
sion, the creditor obtains jndgment 
against him for a sum of money in- 
cluding such debt; and the affidavit 
made in order to obtain the commis- 
sion may be an affidavit of debt fbr 
money Unt. Bryant v. WUhers^ M» 
54 6r. 3. 123 

4. A bankrupt cannot be permitted in 
an action brought by him to try the 
validity of the commission to plead 
a prior act of bankruptcy, and a suf- 
ficient petitioning creditors* debt ex- 
isting at that time to support a com- 
mission, in order to defeat the sub- 
sisting commission. ib* 

5« The bargain and sale by the commis- 
sioners to the assignees of a iMinkrupt 
of the bankrupt's freehold lands, does 
not relate to the act of bankruptcy so 
as to Test the title in the amignees 
from that time, and, therefore, in 
ejectment by the assignees upon a de- 
mise laid, after the act of bankruptcy 
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BOND. 



but before the bargain and sale, ad- 
judged ill. Dee d. EsdttUe and Others 
Y. Mitchell and Another y E. 54 G. 3. 

Page 446 

6. The Stat. 46 G. 3. c. 135. s. 1. does 
oot restrain a creditor from proving 
under a commission of bankrupt, a 
debt contracted before the act of 
bankruptcy, on which the commission 
issued) but after notice of a prior act 
of bankruptcy. Exparte Bonnets in 
the matter of Phillips a Bankrupt j E. 
54 G. 3. 479 

7. Where one of three partners in a 
banking concern iirho resided at the 
place where the banking house was, 
and was the only partner who trans- 
acted the bobiness, the other two re- 
aiding at a distance from it, absented 
himself from the banking house, shut 
it up and stopped pajrment: Held that 
this was not evidence of a joint act of 
bankruptcy by all three. MiUs As- 
signee of E, Chambers and Others^ 
Bankrupts^ t. Bennett E. 54 G. 3. 

556 
S. The defendant, though he has given 
DO notice that be intends to i^ispute 
the proceedings under the commission^ 
may nevertheless give evidence to dis- 
prove the act of bankruptcy. t5. 

BARGAIN AND SALE, 
See Bakkruft, 5. 

BARON AND FEME, 
See Husband ahd Wifi. 

BARREN GROUND, 
See TrrHKs. 



BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

U AbiliofexchaDgedruwuaiid israedin 
i>laDk for the aame of the payee may 
bo tiled up by a band Jide holder 
with lib own name, and will bind 
dio drawer. CmMt^f v. Cknmce^ 
M. §4 G. 3. 90 



2. Husband and wife may sue on a pro. 
roissory note made to the wife during 
coverture. PhiiUskirk and Susatmdi 
his wife V. Pluckwell^ IL 54 G. 3. 

Pagem 

BILLS OF LADING, 
See Freight. 



BOND, 

See GuARANTiE. Surety. 

I • A bond conditioned for the paymesty 
by quarterly payments, of an annul 
rent, is within the 48 G. 3. c. 149. 
sched. part 1. which imposes a doty 
on bonds given as a security for the 
payment of any definite and certain 
sum of money, and must be stamped 
accordingly. Attree v. Anscomb md 
Others^ M. 54 G. 3. 88 

2. A bond made by defendant as snrety 
for £., with a condition reciting that 
E. had been and still was collector of 
the land-tax, and all other taies ind 
duties imposed by several acts of par- 
liament on the inhabitants of the pa- 
rish of C«, by means whereof he had 
received from the inhabitants diters 
sums of money, and conditioned for 
the due payment by £., from time ^^ 
time and at all times thereafter, to tbe 
receiver-general of taxes, Ac. all » ^ 
every sum which he ( JS.) should fr ^>^ 
time to time collect and receive fr< 
the inhabitants of the parish for or 
account of any tax or taxes then S 
posed, or which should or might th^ 
after be imposed on them by any 
of parliament, was held to be eoufii 
to the current year for wbicli £. 
at the date 4»f the bond, collector, 
though It did not appear oa tbe 
ditioB that he ires only appointed ^ 
a year. It being shewn by tha dafi 
ant'a plaa that the saM ofiea of 
lector was by the act of parliai 
an aauaal office^ and held aa Mich 
E. at tbe data of tha bond, alih^ 
by the replkatioD It appeared that 

bald the offico not only far that yi 

bat from thence to tM liiie of 





BYE-LAW. 



COMPOSITION. 
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plaintiff's bill. Hoisell and 
', Survivors of Savignac and 
ij deceased^ t. Long and Ano* 
, Executors of S. Long, H* 
. 3. Page 363 

BRIDGE, 

See EVIDENCE) 4. 

ridge may be a public bridge, 
1 is used by the public at all 
times as are dangerous to pass 
gh the river; The King t. The 
'f Hants of the County of Norths 
7n, H. 54 G. 3. 262 

ire a person about 45 years back 
sd a mill and dam thereto for 
WD profit, per quod he deepened 
?ater of a ford through which 
I was a public highway, but the 
ge through which was, before 
deepening, rery inconyenient at 

to the public, and the miller 
wards built a bridge oyer it, 
h the public had eyer since used . 

that the county and not the 
r were chargeable with the re- 
ion. The King y. The InkabU- 
of the county ofKenty E. b40. 3. 

513 

BROKER, 

CTOB, 2. Insurance, 10. Set- 
Ofi, 1, 3. 

BYE-LAW. 

law made by the freemen of a 
Miny of oyster fishermen, prohi- 
g any freeman from being en- 
1 in the trade of sending oysters 
arket from any other ground on 
Kentish shore than the oyster- 
ad of the company, nnder a pe- 
r of 10/L, and in case of refosal 
ly the same, that such freeman 

thenceforth and on til tiie fine be 
be excluded from all share of the 
U to be made thereafter by the 

trade of the company^ is a yoid 
law, there bdng no usage stated 
lat extfnt, but only ^ usage for 
reemen to make oroers for regu- 



lating the company and fishery, vnth 
fines and penalties for the breach of 
such orders, and for prohibiting the 
freemen from being engaged in other 
oyster-grounds under penalties to be 
stopped out of the money arising by 
the sale of the stint of oysters of such 
freemen. Adley y« Reeves, M» 54 
G. 3. Page 53 

CANDIDATE, 

See Hustings. 

CARRIER. 

A carrier who had giyen notice that he 
would not be liable for loss or damage 
unless occasioned by the actual n^li- 
gence of the master or mariners, was 
held not to haye waived that notice 
by haying on former occasions made 
allowances to the plaintiffs for damage, 
without enquiring into the cause of 
such damage. Evans and Another t. 
Soule, M. 54 G. 3. 1 

CERTIFICATE, 

See Bankrupt, 2. Cotenant. Settle* 
MBNT — by Hiring and Servke^ %• 
Settlement — by Certificate. 

CHARTER-PARTY, 

See Freight. 

CODICIL. 

A codicil signed by the testator and 
attested by three witnesses ^^ to be 
taken as part of his will," is a re- 
publication of the will so as to make 
the will pass lands contracted for be- 
fore, bnt Gonreyed between the date 
of the will and codicil. GoodtUle, on 
the demite of Edward Woodhosue, and 
James Thtmas, and Ann his fVife^ t* 
JoAft Meredith^ M. 54 G. 3. 5 

COMPOSITION, 

See Agreemknt. 
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CORPORATION. 



COSTS. 



/ 



CONSTABLE, 

See Trf^pass. 

CONTRACT, 

See Infant. Pleading, 1. Sale. 
Frauds, Statute of. 

CONVICTION. 

1. A person who was the servant of fi. 
and A.f mast-makers, at weekly 
wages, was not considered as liable 
to a penalty under the 2 G. 2. c. 26. 
8, 4. for rowing on the TTiames not 

, being qualified. Sec. for hire andgainj 
by reason that he was in a skiff row- 
ing and towing some articles of his 
masters* manufacture to a ship in the 
river, having been sent by them with 
their apprentice to assist him in some 
work on board the ship, and not being 
to receive any thing in addition to his 
wages for going thither or rowing the 
skiff to the ship ; and therefore the 
Court quashed the conviction* The 
King T. Hobsorij M. 54 G. 3. Page 145 

2. S. P. Rex V. Taylory E. 30 G. 3. 

147 n. 

COPYHOLD, 

See Evidence, 3. — ^Waste. 

A person claiming to be admitted as heir 
to a copyhold need not tender him- 
self to be admitted at the Lords' 
Court, if the Steward, upon applica- 
tion to him out of Court, has refused 
to admit him. Doe d. J. Burrell t. 
BeUamjf and Another^ M. 54 G. 3. 

87 

CORPORATION. 

See Quo Warranto, passim. 

1* It is necessary that a presiding offi- 
cer, who by the charter of a borough 
forms an integral part of an elective 
assembly, should be present up to the 
time when the election is completed, 
and the election cannot be proceeded 



in during his absence, although be 
should improperly absent himself. 
The King v. G. WilUttms, M. 54 
G. 3. Page 141 

2. A charter which requires that the 
mayor should be an inhabitant re- 
Slant within the borough on pain of 
forfeiting such sum as should be im- 
posed by the mayor, recorder, tod 
major part of the common coudcII, 
not exceeding 100/., does not require 
resiancy as a qualification for holding 
the office, but only under a peotltj. 

lb. 

3. An election of A. to a corporate of- 
fice in place of a supposed vactocj 
created by S.., cannot be referred to 
an existing vacancy created bj C. 
The King v. SmUh^ H. 54 G. 3. 400 

COSTS. 

1. On a joint plea of not guilty to tres- 
pass and assault, if one defendtot be 
found guilty, with It. damages sod 
Is. costs, and the other acquitted, the 
latter is only entitled to 40f. costs. 
Hughes T. Chattjf and Poniland^ -M* 
54 G. 3. 17% 

% This Court will not refer it to tkft 
master to tax the plaintiff h'ls costs ^ 
error in parliament on a judgm^*'^ 
affirmed on error in Dom.Proc wi^* 
out awarding costs, and remitteA- ^* 
this Court to the end that luch p^^ 
ceedings may be had thereoo as ir ^ 
such writ of error had been brou^^ 
Beale w. Thon^an^M. 64 G. 3. ^^ 

3. The plaintiff is not entitled to c^^ 
to the time of defendant's pa^^ 
money into Court after tbe defend ^ 
has obtained judgment as in case k^* 
nonsuit Crosl^ and Atwiher 
Ohrensham^ H. 64 G. 3. 

4. It is too late for the defendant in 
term after judgment signed and m^^ 
cation levied, to apply to enter a a- ^ 
gestion on the court of consdence 
to deprlTO the plaintiff of kis cosC^ 
he could haye applied in the 
term. WcUhom t. Cooh^ B» f 

G.3. sa 



DEVIATION. 



DEVISE. 



au 



COUNTY. 
Bridge. HEREFoaosuiitE. 

COVENANT. 

See LeasE) 1. 

pon a dUsolatioD of partnenhip 
ni three partners, two of the 
assigned to the other all their 
In the partnership debts and 
, and the other co? enanted to 

I debts then dae from the part- 
p, and to indemnifj the two 
tiie payment of the same, and 

II actions and oosts by reason 
non-payment of the same, and 

ards became bankrupt, and 
imission issued against htm, 
which he obtained his certifi- 
ind afterwards the holder of a 
icepted by the three partners, 
le before the dissolution of the 
rship, sued the two, and they 
>bliged to pay the bill : Held 
r Stat. 49 G. 3 c. 121. s. 8. the 
;ate might be pleaded in dis- 

of an action brought by the 
ainst the other upon his core- 

fVood and Another t. Dodg- 
r. 54 G. 3. Page 195 

CUSTOM, 
See Evidence, 3. 

5T0MARY ESTATES, 
»ENCE, 6. Inclosure-act, 3. 

TaOTRR. 

OR AND CREDITOR, 

See Agreement. 

DEMAND, 
See Lease, 4. 

DEVIATION, 
See Insurance, 1. 



DEVISE. 

1. Derise of all and singular other bis 
freehold, copyhold, and leasehold 
messuages, farms, lands, tenemepts, 
and hereditaments whatsooTer and 
wheresoever, not before devised, 
equally between fV, and T. for their 
joint lives, remainder to the children 
of M. and their heirs male and female, 
was held to pass a life estate to W. 
and T. in the after-purchased lands, 
notwithstanding a subsequent detise 
of *^ all the rest and residue of all his 
real estate not before disposed of, and 
all other his estates and interests 
whatsoever vested in him as mortga- 
gee or trustee under any deed, or will, 
or otherwise howsoever, and of all the 
rest and residue of his personal estate 
to his wife, her heirs, executors," &c. 
GoodtUle d. Edward Woodhoute^ and 
James Thomas and Ann his wfe^ t. 
John Meredith^ M. 54 G. 3. Page, 5 

2. Dfevise of a reversionary estate in a 
messuage, &c. to the testator's wife 
for the term of her natural life, and 
from and after her decease to the heirs 
of her body by the testator lawfully 
begotten, or to be begotten ; and for 
want of such issue remainder over; 
the wife is tenant in tail after possi* 
bility, after the period from her bus* 
band's dea^, when she might have 
had issue by him, though there never 
was any issue of the marriage* H. 
Piatt and Mary his wife v. PovoUiy 
M. 54 G. 3. 65 

3. Devise of all his real and personal 
estate wheresoever and whatsoever 
equally to his sisters M. and £., or 
to the survivor of them, and to be dig. 
posed of by the survivor as she may 
by will devise : Held that the sisters 
did not take as tenants in common 
fee ; nor supposing them to be tenants 
in common for life with a contingent 
remainder in fee to the survivor, or 
with a power to the survivor to dis- 
pose of the fee by will, was it such a 
contingent remainder as was devis* 
able by a will made by one in tlM 



tU ERROR, WRIT OF- 



EVIDENCE. 



lifetime of both the sisters, or was the 
power well executed by such will. 
Doe d' Calkin and Others v. Tomkin' 
son and Others^ M. 54 G. 3. Page 165 

4. Devise of ^^ all and singular my ef- 
fects of what nature or kind soeyer,'* 
will not pass the real estate, where it 
cannot be collected from the will it- 
self that such was the testator's in- 
tention. Doed, Eliz, Hick y. Drin^^ 
E. 54 G. 3. 448 

6. Devise to the use of J. C. his brother 
for life ; and from and after his de- 
cease to his first and other sons, ac- 
cording to their seniority of age and 
priority of birth ; and if J.(7. should die 
without such issue, and before they ar- 
rire at 21, then to the use of J. Af. (eld- 
est son of T. M. his brother-in-law), 
and his son or sons limited as aforesaid, 
■nd if J. M* should die, leafing no son 
or sons as aforesaid, then to J. M. se- 
cond son of T. M, and his son or sons 
limited as aforesaid, and if the said 
J. M. should die leaving no son or 
sons in the manner aforesaid, then to 
the use of his niece A* M. her heirs 
and assigns for ever : Held that J. C 
having died without issue ; J. M. (the 
eldest son of T.M.) took an estate 
for life, and W. C. M. (his only son 
who had attained 21), took a vested 
indefeasible remainder in fee. Afar- 
shaU T. liai^ E. 54 G, 3. 608 



EJECTMENT, 

See Bahkruft, 5. — Lease, 5. Notice. 

ELECTION, 
See Corporation, 1. 3. 

ERROR, WRIT OF. 

!• A writ of error may operate as a 
stay of proceedings, though sued out 
before interlocutory judgment. Ema- 
nuel V. Martin^ H. 54 G. 3. 334 

9. The Court refused to set aside an 
execution issued pending a writ. of 
error, where after judgment against 
defendants, their attorney proposed 
to glrea ^ognavk for the delKand 



costs payable at a future time, md 
offered to sign it, observing that it 
would save expense to the parties, as 
he should otherwise be under the ne- 
cessity of bringing a writ of error to 
obtain the time he had requested in 
the cognoviij for that he mast ob- 
tain time. Sooner and Othen t. 
Garland and Olhers^ E. 54 G, 3. 

Page 474 
3. Where defendant on being serted 
with process declared to plaintiff's 
attorney he could not pay, that it was 
useless to go on with the action, as 
be would delay all he could, and whes 
be had got judgment would bring a 
writ of error, and put it off all in his 
power, and afterwards brought a writ 
of error, and on the plaintiff's pro- 
ceeding to execution, requested bin 
to keep it secret, and aclLnowledged 
that he had shewn him lenity, and re- 
quested that he might pay the monej 
by instalments : held that the defend- 
ant had admitted that the writ of er- 
ror was for delay, so as to prevent its 
being a supersedeas. Uawkuu t. 
Snugsj E. 54 G. 3. 475 

ESCAPE. 



The nominal plaintiff in ejectmeoti io 
whose name the mesne profits bare 
been recovered, may sue for in es- 
cape of the defendant in execotion for 
such mesne profits. Doe Y.'Jone$iE» 
54 G. 3. 473 






EVIDENCE. 



See Bankrupt, 7. 8. SETTLSMEirT bt 
Certificate. Stamp, 2. Venus' 

1 • The undertalLing of the plaintiff opoo 
the usual rule for bringing back tbe 
yenue to Middlesex^ is satisfied bjtbe 
production of the commission of bank* 
ruptcy attested at Wststminster. K»^ 
sington^ Assignee of T. Ckanllefj s 
bankruiii^ X. T. ChiuUr ike jfounpf^ 
M. 54 G. 3. 3tf 

% A notice to ^uit io writing, sigsf^ 
by the party giving it, and attssted 
by a witness^ Bust be proied by ciU« 



EVIDENCE. 



FACTOR. 
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t witness, or bis absence mnst 
)unted for ; proof that it was 
on the tenant, that he read it, 
1 not object to it, is not suffi- 

Doe d. Sir F. Sj/keSy R. Ben- 
^umfordJ M. 54 G.S. Page6% 
;le instance of a surrender in 
tenant in special tail of a copy- 
estate, is evidence to prove a 
1 within the manor to bar en- 
Y surrender, tboagh the sur- 
or has not been dead twenty 

and though one instance be 
I of a recovery suffered by te- 
n tail, to bar the entail. Roe 
inetiY. Jeff try ^ M. 54 G. 3. 92 

not guilty to an indictment 
t the inhabitants of a county, 
t repairing a public bridge, it is 
tent to the defendants to gire 
ice of the bridge having been 
ed by private individuals. The 
V. The Inhabitants of the County 
rthampton^ H. 54 G, 3. 262 
I action by a bankrupt against 
ititioning creditor to try the va- 

of the commission, proof that 
inkrupt and petitioning creditor 
led the second meeting of the 
issioners, and discussed before 
the debt due to the petitioning 
or, and produced their ac- 
8, and that the bankrupt ob- 
l to part of the petitioning cre- 
9 account, and the commission- 
cked off such items in it as they 
ed, and struck a balance of 160/., 
teld to be evidence to be left to 
try of an implied admission by 
ankrupt, from his conduct and 
ftnour before the commissioners, 
such a balance was due, but 
f an adjudication by them by 
own authority, or of an award 

by them with the consent of 
»s ; and therefore where it had 

so left to the jury, the Court 
ed a new trial. Jarrett t. jLeo- 
, //. 54 G. 9. 265 

fence that the tenants of defend- 

estate for thirty years and up- 
8 had pobiiely, ftm! witkont in- 



terruption from the lord and with bis 
knowledge, cut and sold the planted 
woods on the estate in large quanti- 
ties, was held to be admissible in this 
case, and therefore a new trial was 
granted: but evidence of reputation 
that the tenants of defendant's estate 
had the right of cutting and selling 
planted wood was held not to be ad- 
missible. Biackett^ Baronet yY. Mary 
Anne Lowes^ E. 54 G. 3. Page 404 

7. Upon an indictment against the parish 
of H, for not repairing a highway, 
an award made by commissioners under 
an inclosureact which awarded the 
highway to be in a different parish, was 
holden not to be admissible evidence 
for the defendants, without shewing 
that the commissioners had given the 
previous notices required by the act 
before they ascertained the bounda* 
ries : It appearing that the usage had 
not been pursuant to the award, the 
defendants having since the award, as 
well as before, repaired the highway. 
The King v. The Inhabitants of Has^ 
Ungjieidj E. 54 G. 3. 558 

8. In an action by plaintiff claiming un- 
der an elegit for use and occupation 
an eiamined copy of the judgment 
roll, containing the award of elegit 

- and return of the inquisition, is evi- 
dence of plaintiff's title,without prov- 
ing a copy of the elegit and of the In- 
quisition. Ramsbottom and Others J m 
Buckhursty E. 54 G. 3. 565 

EXECUTION. 

See Escape. Error, Writ of. Prac- 
tice, 3. 

FACTOR. 

1. Where plaintiffs consigned goods to 
their factor, who not haviog funds to 
pay the freight and duties, agreed 
with defendants that they should take 
charge of the consignment, pay the 
freight and duties, and sell the good^ 
and have one half (he usual commis- 
sion on such sale ; and defendants ac- 
cordingly paid the freight and duties^ 



630 FRAUDS, STATUTE OF, 



GUARANTIE. 



and received the goods, after which the 
facton became bankrupt, hau'Dg be- 
fore in formeddefendaatsthatthegoads 
were the plaintiff*'; but dereadantt 
notwithstandiug Eold the goods: held 
that on troTer bjr the plaiati&s, thede- 
fendanti bad not a right to retain for 
the freight and duties after deducting 
the balance dne from the factors to the 
plaintiffs at the time of the bankruptcy. 
£0% and Another 1, Ratkbone and 
Othtrt, H. 54 G. 3. Page 398 

3. Where C. consigned goods to M. 
their broker, upon a del credere com- 
Diiasion, for sale, and drew bills on 
him in adraoce, which M, accepted 
bnt neier paid, and afterwards with- 
Dut the knowledge of C., placed the 
goods with //., another broker, upon 
a deleredere commission, and upon an 
agreement (o divide the commission 
with him, and obtained his accept- 
ances for the amount, aud //. sold 
the goods, and afterwards became 
bankrupt, and his assignees received 
the proceeds of those sales, and the 
acceptances of H, were proved nnder 
his commission, and a dividend re- 
ceived npon them: held that the as. 
■iguees of //. were liable totheas- 
t)gnee of C who had also become 
liankrupt for the amount of the pro- 
ceeds in an action for money had and 
received. Cockran, Jtsiignee o/Gamp- 
belitmd Orr, baniruptiy v. Mam and 
OlheTMy E. 53 6. 3. 301 

FALSE PRETENCES, 
See lymcniENT. 

• FORFEITURE, 

See Lease. 1. Waste. 

FRAUDS, STATUTE OF, 

See Infamt. 

A bilL of parceli, in vrhich the name of 

the vendor is printed, and that of the 

vendee written by the vendor, ii a inf. 

telent memonndnm of the coptract 



within the slatate of frands to chirgi 
the vendor. Schneider j, lforru,U. 
54 G. a. Page^ 

FREIGHT, 

See Insurance, 7. 
Where a ship was chartered on aioj. 
age ODt and home for a tpecilied tint, 
at a certain rate of payment on tLi 
homeward cargo in full for the kin 
of the ship for the said liaie, tn be 
paid in part by an advance on lbs 
ship's clearingfor the outward vofigt, 
and the rest on her lelnrn, by liilli 
payable at a future day, and en tht 
loading the homeward cargo, a bill 
of lading was signed to delirer Iks 
goods to the charterers or their ii- 
signs, he or Ihey paying freight for 
the said goods as per charterparlf : 
held that the indorsees of the bill «( 
lading, for valuable coosideraliei, 
were not liable to the ship owotr 
upon an implied attumptU to pay lli« 
freight arising out of the receipt of 
the goods nnder the bill of lajiaj. 
Moortom and Another v. Kj/mer tad 
Otkeri, II. 54 G. 3. iOS 

GUARANTIE. 

A bond entered iulo by A. and B. in 
the plaintifl's, to enable A. to carry on 
his trade, cnnditiooed for the payment 
of all snch sums not eiceeding SOOOf. 
which sbouldat any time thereafinb* 
advanced by plaintiffs to^.jiinot aeon- 
tiuuing guarantie to the extent ofSOOO^ 
for advances made at any time, lint 
only a guarantie for advances ooce 
made to the extent of 3000& hj- 
ntents made generally to- the plaiatift 
on the account of A. may be tpf\iti 
by them in liqnidation of a balian 
existing against A. before the etau- 
tion of the bond, and B. cannot ■>- 
sist upon their being applied in <*"• 
neration of bli liability, on the twMli 
although at the time of his eoteritf 
into it, plaintiff! did not give biu aa- 
tice that any balancff wai then <il>^ 
ing Bgainit A. Kkbg and Oltoi * 



n&REF0RD9HmE. 

T%e Duke qf. Marlborough ahdAno- 
CAtr, M. 54 G. 3. Page ) 8 

HABEAS CORPUS, 
See Record. 

1. A return (o r habeas corput for the 
discharge of an apprentice above the 
■ga of twenff-oAe, stating the cus- 
tom of Iiomhtij that every citizen 
and freeman of the city may take as 
an apprentice »ay penon above Iha 
age ofjbarteen and under taentjf-one, 
to *ervB for leven years or more, must 
shAir that the epprentice Was wifhin 
thoie Bgn when he bound himself ap- 
prentice ; for the Conrt will not in- 
tmd tkat from matter dehors the re- 
tarn. John fVHtiam Edeti'tcate, M. 
54 G. 3. its 

%. The Court refased leave to amend 
the nlura. ib. 

3. QMorCtWhetlieranappreDliceb)' the 
coatom of Lmidon is compellable to 
serve after twenty-one tb. 

A. the Cemt granted a rale tdti for 
m. habeat corput on behalf of an offi- 
csr nodef niilitary arrest for charges 
of misconduct, on an aiSdavit cOm- 
pUinlng that be bad not been bronght 
to trial pursuant to thei 23d article or 
war, at sobo as a court martial could 
be cobvenleatly assembled ; but it be- 
ing stated upon tite affidavit of the 
Jadge Advocate General, in answer, 
that proceedings were institalod a!< 
looti u coold conveniently be, and 
according to the course of office, and 
thAt the trial had been postponed 
partly on account of the absence of 
tbfl' prisoner's witnesses, the Conrt dis- 
charged the rule. Richard Btake'i 
Gate, H. 54 6. 3. 43S 

& S. P. Hwmhret/ IVade't Vote, H. 24 
G. 3. 4^0 n. 

8. Application for a habea* corpus nn- 
der the 43 G. 3. c. 140. oogbt to be 
nadv to a judge out of ConrL Gor- 
Ootet Cote, E. A4 G. 3. £82 

HEREFORDSHIRE. 
Berefordihire it the next adjAlning 
EtMA c<faatr to ^Mtt fVatei for 
yoj.. U. 



iNCLOStftE-ACT. «7 

the tr!at of issues arising tTiere; tTie're- 
fore where on ejectment for lands in 
Cardigan the venire was awarded out 
of Salop, and objection was (hereupon 
made at the trial, and a. lerdict fqnnd 
for the plaintilT, the Court arresfeJ the 
jndgment : and thoughit appeared Qiat 
Salop was in fact nearer tothe lands in 
qaestio'n, and moreeasy of access, that 
was held not to vary the practice. 
Goodrighlon the demise of Rxhardt v. 
Wmiami, H. 54 G. 3. Page 270 

HUSBAND AND WIFE. 
Husband and wife may sue on apronli- 
iory note made to tbewife daring co- 
verture. Phitliikirk and Sutanaah 
hit aife V. Plucktsell, H. 94 Q. 3. 3SS 

HUSTINGS, 

A person who is Dominateid and elected 
to serve In parliament for the city of 
Weitminiter without being present 
at, or in any way interfering himself, 
or by his agents, with the election, or 
holding himself out, or authorising 
any one else to hold him out as a 
candidate, but afterwards lakes hli 
seat in the House of Commons, Is not 
chargea'ble under stat. 51 G. 3. c. I2S. 
with the expenses of the hustings. 
Morris v. Sir Franqit BurdtU^ M, 64 
G. 3. 212 

INCLOSURE-ACT, 

See Appeal, 1. Evidehce, 7. 

1. A private inclosure act, whith gives 
an appeal tothe quarter-sessionswinf 
in four months after the cause of com> 
plaint shall have arisen, to the pkrty 
grieved by any thing done in pn'rsn- 
ance of that or of the general lACloSiirfl 
act (ath'6'r than and except snch deter-. 
minations as are hj that or by the ^e> 
neiral inclosure act d6ctar>^d' to be 
binding, final, and cAnelu^Hti) doei 
not give any a^p'eaT to a party com- 
plaining that the comm'iSstoiMH have 
omitted to set out a particular road 
as a public road, a^inst thieir deter^ 

' mlnatlon: and snp^iitg it did, yet 
SG 



618 INCLOSURE.ACT. 



INSOLVENT DEBTOR. 



he must appeal within 4 months, and 
cannot after that time when the com- 
missioners set out the road as a pri- 
Tate road appeal against that deter- 
mination, his cause of complaint being 
that it is not set out as a public road, 
and not that it is set out as a private 
road. The Kingi. The Commission^ 
ers for inclosing lands in the parish 
of Dean^ in the county of Cumberland^ 
M. 64 G. 3. Page 80 

2. Where allotments were made and 
awarded to IV* L,^ in respect of se- 
Teral customary estates, of which he 
was seised in fee according to the 
custom of the manor, under an agree- 
ment between the lord of the manor 
and the commoners, and an award 
made thereon, which were confirmed 
by an inclosure act, and which agree- 
ment contained a clause saving to the 
lord all mines, and all royalties and 
pririleges in tarn amplo modo as he 
had enjoyed the same within the an- 
cient customary tenements, and the 
award contained also a clause saving 
to the lord all seignories and royalties 
incident to the manor, and the act 
saved to him all rents, services, courts, 
&C and all other royalties, jurisdic- 
tions, and pre-eminences incident to 
the manor in tarn amplo modo as he 
might have enjoyed the same In case 
the act had not been mad^ ; and also 
contained a clause that nothing should 
alter or annul any settlements, &c 
affecting the lands to be inclosed, but 
that the several allotments should be 
held by the several persons to whom 
allotted to the same uses, and for the 
same estates, and subject to such limit- 
ations, &c. as the lands in respect of 
which such allotments were made 
were limited to : held that the allot- 
ments so made were freehold and not 
customafy estate ; and therefoj^ were 
not within the custom of the manor, 
that customary estates are not devise- 
able by will. Doe d. Lowes v. David" 
ion^M. 54 G. 3. 175 

3* A lord of the manor was held entitled 
to an allotment under an inclosure 
act, in respect of his demesnes of the 



manor, over and above the allotneot 
awarded to him by the act in respect 
of his right as lord of the manor. 
Arundell v. Viscount Falmouth^ E, 
M6?.3. Pfl^e440 

INDICTMENT. 

An indictment on 30 G. % c. 24. forob* 
taining money by false pretences most 
negative by special averment the trath 
of the pretences ; it is not enough to 
charge that the defeadsLut falsely pre- 
tendedj &c. (setting forth the pre* 
tences), by means of which said fake 
pretences he obtained the money, &c.; 
therefore for want of such averment 
in the indictment the Court refsrsed 
the judgment. The King v. H, D* 
Perrottj H. 64 G. 3. 379 

INFANT. 

An Infant may sue on a contract io part 
executed by him, and which is for his 
benefit ; therefore where defendtotoB 
the 12th of October agreed to sell to 
plaintiff (an infant) all the potatoes 
then growing on three acres at so 
much per acre, to be dug up and car- 
ried away by plaintiff, and plaintiff 
paid 40/. to defendant under the 
agreement, and dug a part and carried 
away a part of those dug, but was pre* 
vented by the defendant from digging 
and carrying away the residue : Held 
that he was entitled to recover for this 
breach of the agreement; and that 
such agreement (being by parol) was 
not within the 4th section of the 
statute of frauds. Warwick (an If^ 
fant) by J. Monieithy his nextfrieni, 
V. Bruce^ M. 54 G. 3. W 

« 

INSOLVENT DEBTOR. 

1* Defendant in custody on an attach- 
ment for non-payment of Dooejr 
awarded by the Master to the pro- 
secutor of an Indictment for an ai* 
sault, of which defendant is convictid, 
Is not entitled to bis discharge wdtr 
48 G. 3. c 138. after haTiiif Mn in 



■1 . 



INSURANCE- 



629 



prison 12 calendar months, althoagb 
the sum awarded for damages do not 
exceed 20/. exclasire oC costs. Hie 
King T. Charles Dunne^ M, 54 G. 3. 

Page %0l 
2. A person discharged under 51 6r. 3. 
c. 125. (insolvent act,) is liable to bis 
saretj for the arrears of an annuity 
due since his discharge, which the 
surety has been obliged to pay. Page 
T. Buiiell, E. 54 6r. 3. 551 

INSURANCE. 

See Set-off, 2» 

1. Policy of assurance on goods at and 
from London to the ship^s discharging 
port or ports in the Baltic^ with liberty 
to touch at any port or ports for orders 
or any other purpose^ and to touch 
and stay at any ports or places what- 
soerer and wheresoever: held that the 
ship haring Couched at C. for orders 
and gone on to S., a more distant port, 
for farther orders, and having received 
orders at &, because it was unsafe to 
land there to- return toC., and wait 
for orderS) might so return to C with- 
oat being guilty of a deviation ; it 
being found that she went to S. for 
orders in the prosecution of her 
Toyage, and returned to C. to obtain 
orders as to the farther progress of the 
voyage, and no fraud being found. 
Mellish and Another v. Andrews^ M. 
64 G. 3. 27 

9. Poltey of insurance on ship and goods 
at and from London to any ports in 
the Baltic^ with liberty to carry simu* 
lated papers and clearances, and until 
safely warehoused in the warehouses 
of the consignees at the port of dis- 
charge, at 40 guineas per cent, pre- 
mium: held that the underwriter was 
liable for a loss arising from confisca- 
tion by the Prussian go?ernment, not- 
withstanding the persons in whom the 
interest was averred were Prussian 
subjects, Prussia not beincc at war 
with this country ; it being found that 
at the time of effecting the policy all 
direct cemmeree lietween this country 
and the ports in the Battic was pro- 
UMted.ky tht powtn postessiog ports 



there, but that notwithstanding an 
extensive course of commerce was 
carried on between this country and 
those ports by means of simulated 
papers and clearances, which was well 
known to all descriptions of persons 
such as plaintiffs and defendant. Si* 
mean wnd Others v. Bazett^ M* 54 
G. 3. Page 94 

3. Although a licence << to plaintiff of 
London^ merchant, on behalf of him- 
self and other British and neutral 
merchants to export on board a cer- 
tain vessel bearing any flag except the 
Frenchj a specified cargo from London 
to any port in the Baltic not under 
blockade, and to whomsoever the pro- 
perty may appear to belong," was 
held not to protect a part of the cargo 
which was the property of Russian 
subjects at the time of the shipment^ 
Russia being then at war with this 
country, so as to entitle the plaintiff 
to recover in respect of that part upon 
a policy effected by him as the agent 
for and by the orders of those Russian 
subjects, the loss being occasioned by 
seizure and confiscation in a Russian 
port by commissioners appointed by 
the Russian government; yet as the 
licence was also obtained and the po- 
licy effected by the plaintiff oti his 
own account, and as agent for certain 
Hamtmrghers who were respectively 
interested in separate and distinct pro- 
portions of the cargo ; held that plain* 
tiff was entitled to recover in respect 
of his own interest and that of the 
Uamburghers^ Hamburgh being in a 
state of permissive neutrality with 
this country, llagedom v. Batetty M. 
54 G. 3. 100 

4. Policy of assurance on goods at and 
from G. to the ship's port of discharge, 
beginning the adventure on the said 
goods from the loading thereof aboard 
the said ship : held that the policy did 
not cover goods loaded at an anterior 
port, though they were in a loaded 
state and in good safety at ff. just 
before effecting the insurance. MeiUsh 
ondAnotherj. AUnuti^ AT. 54G. 3. 

100 
2G2 
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Declaration on a policy of assunuice 
on goods at and from JL. by land car- 
riage to H*j and at and from thence 
by a packet to 6r., beginning the ad- 
venture on the goods from the loading 
on board the ship, and averred that 
the goods were delivered at L. to car- 
tiers to be carried from L. by land 
carriage to IL and by the fraud and 
negligence of the servants and persons 
employed btf the carriers were wholly 
lost: held that this was a loss within 
the meaning of the policy, which was 
the usual printed form of marine po- 
licy, containing the usual printed enu- 
meration of risks : and that it was not 
necessary to aver that the goods were 
loaded at £r« to be carried ta H. 
Boekm and Another v. Combej M. 
64 C. 3. Page 172 

6. Policy of assurance on goods (copper 
and iron) at and from L. to Q.j war- 
raated free of particular average, and 
tJbQ ship, owing to sea damage in the 
CQurse of her voyage, was obliged to 
run into port and undergo repair, and 
t^me part of the goods were damaged, 
■nd the repairs detained her so long 
as to prevent her reaching Q, that 
season, and no other ship could be 
procured at that or a neighbouring 
port to forward the cargo in time, so 
that the voyage was abandoned, and. 
the ship afterwards sailed on another 
voyage: held that this was not a total 
loss of the goods, and that the assured 
could not abandon* Anderson and 
Another v. ff^aUis, M. 54 G. 3. 240 
7. Policy on freight, valued, at and from 
R. and any ports in the Baltic to any 
ports in the United Kingdom, and the 
ship was chartered with a cargo from 
Zt, to some port in the Baltic not be- 
yond R.f and from thence to A., there 
to take in a homeward cargo, &c., and 
sailed from L. and arri?ed at JR., where 
she was detained for five weeks and 
prevented from loading by order of 
the government, and the freighter 
never loaded her, and a few days after 
the deteotioo ceased the frost set in, 
which detained hec there till the 
spring) when* she procured a freight 



from other persons, and returned litk 
it to L.J bat the ezpeaaes ol her de- 
tention exceeded such freight : kid 
that the poUcy had attached at the 
time of the detention, but that freight 
having been afterwards earned, the 
underwriter was not liable. Evtrik 
and Another v. Smithy !£• 54 (r. 1 

Pagem 
8. Insurance on ship, and the ship dar- 
ing her voyage while loading her 
homeward cargo was seized by the 
crew and carried away to a distaat 
country, and her cai^ plundered, 
and the ship deserl«d, but was after- 
wards retaken by another shifs and 
was brought with a. snail remaiaiDg 
part of her cargo to an EngUsh port, 
(not the port of her doatination,) tod 
part of her rigging was gone, and the 
could not be made fit for a voyage 
again withoat considerable expense in 
providing a crew and stDres : lieldtiiit 
this Was not a total lose so as to en- 
title the assioied to i^mumIoq after 
notice of the recapture. Falkmr mi 
Others v. Rilehie, & 64 &• 3. 290 
9- Insurance at and from C to L. on 
goods, in a ship by name, imtil the 
same should be there safely dischaiged 
and landed, rice free qfpmiiadar 
average^ and the ship with rica tod 
other goods arrived within the limits 
of the port of X., but before she 
could be brought to her mooriagt or 
be at all unloaded ran aground tad 
was wrecked, and the whole cargo 
was greatly damaged, and was taken 
out of her in craft, and carried- to the 
consignees at X. and sold^ and pro- 
duced upon the whole little nore^tlian 
sulBcient to pay freight and aalfsge, 
but the rioe did not prod oca saffi* 
ctent to pay the freight: held that 
this was a case of particular aieisKe 
only, and therefore as to the rice the 
underwriter was exempted by the war* 
ranty. Glennmf.Tke LontbrnAMnff* 
once Company^ H. 54-0, 3* 371 

10. Where plabtiff efiiected an iMinDCi 
OB ship as well in his own nane tf 
for and in the oaoie of all and etery 
Other, personi to* ly thorUMdlef^ 
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) benefit of S, an alien enemy, 
ocnred a litence to legalize the 
9, and a loss happened, and two 
afterwards S, by letter to the 
if adopted the insurance : held 
le plaintiff might recover against 
iderwriter, averring the interest 
Hagedorn t. Olivetson, E. 54 

Page 485 

VTERROGATORIES, 

See Witness. 

JUSTICES. 

I the guardian and Tisitor of a 
» which had adopted the prori- 
:>( sUlU %% G, 3. c. 88., upon 
ition to them for relief by a 
' for herself and children, di- 
them to be receired into the 
lOuse; held that one justice had 
ry jurisdiction upon complaint 
by the pauper to order relief 
the poor-house ; and therefore 
defendant was conylcted in a 
jT for disobeying such o^der, 
contiction was confirmed at 
)sions, this court quashed the 
of sessions. The King y. (7. 
i/ofi, H. 54 G. 3. 324 

i orerseers after allowance of 
ccounts by two justices at spe- 
ssions, and an order by the jus. 
o pay over the balance to their 
iors, which order is confirmed 
•eal, refuse to pay such balance, 
o justices may issue their war- 
» levy the same under 50 G. 3. 
upon the application of one of 
:ceeding overseers, although the 
' the churchwardens and aver- 
efuse to concur in such applica- 
therefore where the justices re- 
to issue such warrant upon such 
ition, the Court granted a man^ 
. The Kihg t. Pascoe and 
er, II. 54 G. 3. 343 

LEASIi. 

lie of Ibehold and copyMd 



lands at an entire rent habendum so 
much as freehold for 21 years and io 
much as copyhold for 3 yeilrs war- 
ranted by the custom, and coTtfnadt 
for renewal of the lease of the copy* 
hold every 3 years toties quoi^es dni** 
ing the 21 years under the like cove- 
nants, and that in the mean time and 
until such new leases should be exe- 
cuted, the lessee should hold the said 
land as well copyhold as freehold, 
&c. : held that this was only a lease 
of the copyhold for 3 years, and that 
the lessor after the 3 years might re- 
coyer the premises in ejectment against 
the lessee, there not having been any 
fresh lease grante<l. Fenntf on ike 
demise of EoBtkam^ Wfdow^ t. Chddy 
H. 54 G. 3. Page 255 

2. Lease of lands of which lessor was 
seised in fee, and of other lands of 
which he was seised for life with a 
power of leasing, at one entire rent, 
and the lease not well executed ac- 
cording to the power : Held that the 
lease was good after the death of li»- 
•or for the lands in fee, though oat 
for the other lands, ^or the rebt may 
be apportioned. Doe d. Vaughan t. 
Metfkry H. 54 G. 3. Sg76 

3. Lease dated two days before release 
gO!od to support release which refe^ 
to a lease as of the day nexi hefate 
the date of release. Ramsb'ottom aid 
Others t. TunMdge^ E. 54 G. 9. 

434 

4. Upon a: lease reserving r^nt pajrable 
quarterly, with af proviso, thkt if tttb 
rent be in arrear 21 days neit after 
day of payment j dMrt^ lawfully de* 
mandedj the lessor may re-enter : 
Held that five quarters* being in ar- 
rear, and Ao sufiicient distress on' the 
premises, leHsoi^might re-enter with- 
out a demand. Dissenlieni Ld, El» 
lenboroughy C J. Doe .d. Schojield 
and Others t. Alexander y E. 54 G. 3. 

525 

5. Lease of land fbr teinn'of years with 
a corenant by lessee that if lessor 
should bedesli^^iU diiring tHff term to 
take all or any part of the land for 
building thereon, Sect it should be 
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OVERSEERS' ACCOUNTS, 



lawful for her to come into and en- 
ter upon all or any part to make 
such buildings as she should think 
proper, and to do all necessary acts 
'without interruption by lessee, pro- 
vided lessor gave six months' notice 
of such intention, with a proriso also 
that the lease should be void for 
Don-performance of covenants : held 
that lessor haying agreed with a third 
person to the terms of a building con- 
tract might give six months' notice of 
her intention to take the whole of 
the land for building, and at the 
expiration of that time, and after 
refusal by the tenant to deliver up 
possession, might bring ejectment. 
Doe d. Lady Wilson t. Abel, E. 54 
G. 3. Page 541 

MANDAMUS, 

See Appeal. Justices, % Quo War- 
ranto, 6. 

l.It seems that an indictment against 
the commissioners, for not obeying 
an order of sessions directing them 
to set out the road as a public road, 
would not be such a remedy to the 
party, supposing him entitled to have 
the road so set out as would make the 
Court refuse to interfere by manda- 
mm. The King t* The Commission' 
en for' inclosing lands in the Parish of 
Dean in the County of Cumberland^ 
ik 64 G. 3. 80 

% The Court refused a mandamus to the 
officers of the customs to register a 
ship transferred by the survivor of two 
part»owners,merchant8, on the ground 
that the executors of the deceased 
part-owner ought to have joined in 
the transfer. The King r. The CoU 
ledor and Controller of the Cus-^ 
tome at Lioerpool^ M. 54 G. 3. 

233 

MARRIAGE, 

See ADiaNisTRATOR. 

MESNE PROFITS^ 
See EsGAPX. 



MESSENGER UNDER COM. 
MISSION. 



\ 



See Attornet. 

MISJOINDER. 

If there be a misjoioder of counts, tad 
a verdict for plaintiff on the cooots 
well joined, and for the defendaat 
on the others, the misjoinder is not a 
cause for arresting the judgment. 
Kightley V. Birchy £. 54 G. 3. P. 533 

MONEY HAD AND RECEIVED, 
See Factor, 3. 

NOLLE PROSEQUL 

In assumpsit against two, where oos 
pleads non-assumpsit and a plet of 
bankruptcy, and the plaintiff enters 
B, nolle prosequi as to him as to the U' 
veral matters pleaded by him, and 
the other defendant pleads non ah 
sumpsit^the latter is not discharged bj 
the nolle prosequi, Moravia and aiuh 
ther V. D. Hunter and J. W. Glassj L 
54 G. 3. 444 

NON-RESIDENCE, 
See Pleadinq, 8. 

NOTICE. 

See Trespass. 

A notice to quit in writing signed by tb« 
party giving it, and attested by a w^^ 
ness, roust be proved by calling tt*^^ 
witness, or his absence must be ^^ 
counted for ; proof that it was s^i*^^ 
on the tenant, that he read it, and ^^ 
not object to it, is not sufficient, 
d. Sir F. Sykes and R. Benyon 
Dumfordy M. 54 G. 3. 

OVERSEERS, 

See JusTicis, 1, % 

OVERSEERS* ACCOUNTS, 
5(pf ArnDATiT, % Jvm^mf % 



WENT OF MONEY, &c. 



PLEADING. 
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*s cannot charge in their ac- 
} for money paid as a salary 
) of the oferseers ; and where 
der of sessions confirmin/^ the 
ats was in this form, " Upon 
peal of 6r. against the accounts 
and f Fl, overseers, whereby he 
id 6r. objected to the sum of 
Os. in the said accounts paid to 
a salary, it is ordered that the 
iccounts be confirmed :*' this 
>nsidered as an order confirm- 
he accounts in respect of the 
i for the salary, and therefore 
ourt quashed the order ; but 
he case back to be reheard as 
I nature of the payment. The 
r. Glifde^lL 53 G. 3. Page 323 

OYSTER FISHERY, 

See Bye-law. 

. 3 Jac. 1. c. 12. which pro- 
persons from ** willingly tak- 
)stroying, or spoiling any spawn, 
p brood, of any sea- fish in any 
>r other engine or device what- 
" seems not to comprehend 
ish, and if it does, it means 
ing for destruction, and not 
ng of oyster spawn for the pur- 
)f removing it to beds for far- 
;rowth and maturity to make 
ketable. Bridger v. Richard- 
;.546r. 3. 568 

PARLIAMENT, 

See Hustings. 

PARTNERS, 

KRUFT, 7. Covenant. Manda- 
mus, 2. 

lENT OF MONEY INTO 
COURT, 

See Costs, 3. 

; of money into Court generally 

a declaration containing a 

upon a policy of aasnrance, and 

aney coonti^ b only an admis- 



sion of the contract, but does not 
preclude the defendant from disput- 
ing his liability, beyond such pay- 
ment, for goods which were not loaded 
according to the terms of the policy. 
Mellish and Another v. AUnuU, M. 54 
G. 3. Page 105 

PLEADING, 

See Costs, 1 . Nolle Prosequf* 

1. Joint contractors must be all sued, 
although one has become bankrupt 
and obtained his certificate; and if 
not sued, the others may plead in 
abatement. Bovill and Another t. 
John Wood the elder^ and John 
Wood the younger J M. 54 G. 3. 

23 

2. Trespass for breaking and entering 
plaintiff's dwelling house may be well 
laid to have been done under a false 
charge and assertion thai plaintiff 
had stolen pr(^erty in her house per 
quod she zcas injured in her credit^ 
Sfc. for that is laid only as matter of 
aggravation : and the jury may give 
damages for the trespass as it is ag- 
gravated by such false charge. Braccm 
girdle v. Orfordand Others^ M. 54 6r. 
3. 77 

3. A bankrupt cannot be permitted in 
an action brought by him to try the 
validity of the commission to plead 
a prior act of bankruptcy, and a suf- 
ficient petitioning creditor's debt ex- 
isting at that time to support a com- 
mission, in order to defeat the subsist- 
ing commission* Bryant t. Withers^ 
M, 54 G. 3. 123 

4. The statute written in the statute 
b6ok under the year secundo (vulgo 
primo)Jac, 1. c. 15. must be pleaded as 
of the first year. ib. 

5. A (general plea of usury held ill on 
special demurrer. Hill t. Montagu, 
H. 54 G. 3. 377 

6. A count for beating the plaintiff's ser- 
vant />er quod servitium amisU may be 
joined with counts in trespass* Ditchm 
am v. Bond^ E. 54 G. 3. 43(i 

7. Plea in abatement after general im- 
parlance is bad^ and may be taken ad* 
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PLEADING. 



PRACTICE. 



TaDtage of od special demurrer though 
not assigned as a cause. Llo^d y, 
WilUams and Others^ E. 54 G. 3. 

Page 484 

8. The stat. 43 G. 3. c. 84. which pro- 
hibits under a penalty a spiritual per- 
son from absenting himself from his 
benefice for more than a certain time 
in any one year, ineans year from the 
time when the action is brought for 
the penalty. In such action it is not 
necessary to allege ip the declaration 
that ^he benefice has the cure of 
souls ; and its l^eing alleged that he 
absented himself for a period exceed- 
ing eight months together, (to wit,) 
on the \Oi\i Oct. 1810 for th^ space 
of nine months tl^ei^ ^ext following 
is sufficiently certain of the time of 
absence, for it ^hall b^ intended 
to be more thap eig^t n^onths im- 
mediately cpusecutiYe to the 10th 
Oct.j the jury haying foupd a yerdict 
ibr a penalty corresponding with that 
period of absence. l*he annu;»l ya- 
Jne 'm^ans average annual yalne. A 
prebend is a benefice within the sta- 
tute. Caihcartj Clerk^ v. Hard^^ E. 
bi G. 3. 534 

9. J^Uet a general plea of banicruptcy 
concluding to the country, a replica- 
tion that defendant was before the 
comipission discharged as a bankrupt, 
mud that bis estate has not produced 
1 5s* in the pound, which was pleaded 
in maiqtenance of the action gene- 
rally, and with a Terification, was 
l^eld ill on special demurrer. Wilson 
and another t. Memp^ JS. 54 G. 3. 

549 

10. A98i|ippsit by administrator upon 
promim laid to the intestate, with a 
profert of the letters of administra- 
tion, and non assumpsit pleaded, the 
defendant cannot, upon the produc- 
tion of the letters of administration 
qbject that they are not properly 
stamped, for the plea admits that thq 
pltflntiff is administrator. Thj/nne^ 
admnUstrator^ Sfc. of A.Thynney v. 
Protheroej E. 54 6. 3. 553 

U« A pl^a of set-off, ^or money due 
o^ SL mpsMffncef apd %lsp. fqf mo- 



ney due upon promises pleaded to u 
action of debt on bond as if to an ac- 
tion of assumpsit, was holden to be a 
nullity, and that the plaintiff might 
sign judgment. Penfoidw. UaakSuy 
E. H G. 3. Pagt 606 

POORHOUSE. 

See Justices, 1. 

POUNDAGE, 

See Sheriff, 2. 

POWER. 

Whe;*^ ^nds were settled to the use of 
such person or persons, &c., as it. 
P. and T. P. should during their 
joint liyes, by any deed or writing 
under both their hands and seals, to 
be by tl^a\ ^uly executed in the prs- 
senpe of, and to be attested by two 
i^itnes^es, limit and appoint, and Qn« 
til such appointment to the use of K^ 
P. for life^ remainder to the use of 
T. P. for life, and they by deed, 
signed^ Sjsaled and deliyered by them, 
in the presence of two witnesses ap- 
pointed the land to J. M.y bnt the 
attestation indorsed on the deed, and 
subscribed by the witnefses, only spe- 
cified that it was sealed and de- 
livered by R. P. and T. P. in their 
presence, but not that it was signed: 
held that this was not a due attes- 
tation as required by the power; 
and that a subsequent attestation by 
the witnesses, after the death of A. 
P., certifying that the deed was 
signed as well as sealed and deli« 
yered in their presence, did not cuii^ 
the defect in the original attestation. 
Doe d. Mansjield t. Peachy E. 54 G. 
3. 576 

PRACTICE, 

I 
I 

S^e AFFJU>ATIT^/|^#tlft. AfTTACHlfiyi. 

Baiu Eb^ob, W^, ok, pofff"^ 
Quo Waeui^to, 3. Tj^sAoivj^f ijl* 
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QUO WARRANTO. CSS 



to hold to bail, <^ tbat de- 

> indebted to plaintiff in 
dorsee of a promissory note 
efendant," without stating 
f the note, or that it was 
n demand, or that it was 
{Table at a day then past, ii 
t. Jack€on y. Foto, M. 

Page 148 
hire is the next adjoining 
ounty to South fVaks for 
f issues arising there ; there- 
i on ejectment for lands in 
the venire was awarded out 
and objection was there- 
e at the trial, and a yerdict 

for the plaintiff, the Court 
[le judgment, and though it 
hat Salop was in fact nearer 
lids in question, and more 
cess, that was held not to 
practice. Goodrighi on the 

Richards y. fVilliamsy H, 

270 
ff su,e the bail by action, 
them in execution, he can- 
wsLTds take the principal, 
le of the bail become bank- 
)e discharged, and the other 
scharged on payment of Ss. 
lund, and upon an under* 
that the plaintiff was at 

> proceed against the prin- 
ilien y. Snow^ H. &4G» 3. 

341 

PREBEND, 
ee Pleading, 8. 

PRIZE. 

idmiral commanding on the 
ion issued orders to the cap- 
frigate on that station to go 
cular service, and afterwards 
within certain limits for six 
id the frigate after perform- 
sryice began her cruise, and 
with a prize to Cork^ and 
s the admiral being directed 
miralty to take one of the 
nd proceed to PlymoHth for 



further orders, and to direct another 
admiral to take the command, did ac- 
cordingly direct another admiral to 
take under his command the frigate, 
among others, and afterwards took 
himself the said frigate, and sailed in 
her to Plymouth^ and was appointed 
commander of the channel fleet, and 
issued an order to the captain of the 
frigate to cruise for a particular pur« 
pose for a week, and at the expira- 
tion of that time to proceed in exe- 
cution of the former orders which he 
had received from him ; and the 
frigate sailed from Plymouthy and 
afterwards arrived within the limits 
prescribed by the former orders 
(which were taken to be within the 
limiits of the Cork station,) and made 
two captures, one within and another 
without those limits: held that the 
admiral so appointed and command- 
ing on the Cork station at the time 
of the captures was entitled to the 
flag 8th of that which was captured 
within the limits, not as being priyy 
to the former orders (which orders 
were not suspended by the last or- 
der, and again subsisting at the time 
of the capture, but were expired by 
efflux of time,) but as admiral of the 
station within the limits of which the 
said frigate had made the capture. 
Drury and Others^ exectUon of W* 
O^Brien Drury^ deceased^ v. Lady 
Gardner and Others, eiecuiars of 
Lord Gardnery M. 54 G. 3. 

Page no 

PROMISSORY NOTES, 
See Bills of Exchange. 

PROMOTIONS, Pages 251, 253, 254, 

433. 616. 

QUO WARRANTO, 

See CoBPORATioir, passim* 

1. The 32 Q. 3. c. 58. which enables a 
person to plead that he held or exe- 
cuted an office 6 years before ex. 
hibiting a quo warrmio infoimation^ 
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QUO WARRANTO. 



means 6 years before making the 
role absolute for the information, 
and not 6 years before obtaining the 
rule niti; and therefore the Court 
refused to make the rule absolute 
where the 6 years had then elapsed, 
though they had not elapsed before 
the rule nisi. But a title to one of- 
fice which is a qualification to hold 
another office is not within s. 3. of 
the statute respecting derivative titles, 
and therefore although the party had 
exercised the first for 6 years, the 
Court made the rule absolute for an 
information for exercising the second 
office upon a defect of title to the 
first. The King t. Stokes^ M. 54 G. 
3. Page 71 

% The Court will make the rule for a 
quo warranto information absolute, 
although the party has since the rule 
obtained resigned his office, and his 
resignation has been accepted. The 
Court will not consolidate several 
informations against several persons 
for distinct offices, for there must be 
an information against each to enable 
each to disclaim. The King v. War' 
lowj M. 54 G. 3. 75 

3. The Court will not stay proceedings 
In a quo toarranto information until 
the prosecutor give security for costs, 
on the ground that the relator is in 
/ insolvent circumstances, where it ap- 
pears that he is a corporator, and no 
fraud is suggested. 7%e Kingj on 
the relation of Thomas Crane^ v. 
Sir W.W. Wynne^BaH.^ II. 54 G. 3. 

346 
4« Where a charter of incorporation 
ordained that the mayor, &c. should 
yearly be chosen justices within the 
borough, and that the said justices 
should not permit any one to retail 
ale or beer within the borough, with- 
out a licence under the hands of two 
of the said justices, whereof the 
mayor to be one : held that the de- 
fendant who was a dealer in spiritn- 
OQS liquors, and by that means dis* 
qualified by U G. % c. 13. from con- 
corriDg in granting licences, wat not 
disqualified from being elected mayor. 



The King ?. fV. Smith, E. 64 C. 1 

Page 583 
5. If defendant sets out a charter au- 
thorising the election of a mayor in 
two instances only, viz, on the an- 
nual charter day and on the major*s 
death within the year after he is 
sworn in, and pleads that the office of 
mayor became vacant, without shew- 
ing how it became vacant, it cannot 
be intended that it was a vacancy 
within either of the instances named, 
nor that in instances not named there 
was to be an election in the mode 
prescribed in the instances named, ib. 

6. A mandamus directed not to a cor- 
poration by its corporate name, but 
to more persons than are by the char- 
ter required to do the thing enjoined 
by the mandamus^ seems ill. ' ib» 

7. If a corporation consist of a definite 
number of aldermen, of whom the 
mayor is one, and it is pleaded that 
the office of mayor became vacant, it 
is not to be inferred from thence that 
the number of aldermen did not re- 
main complete ; and, therefore, the 
plea averring an election by the re- 
sidue of the aldermen, which might 
consist of 10 or less according to the 
circumstance, whether the vacancy of 
mayor made a vacancy of aldermao, 
it was held a good replication that 
only five attended ; for it was matter 
of rejoinder that under the circum- 
stances five were a majority; secus 
where it was pleaded that the mayor 
died, for there the presumption was, 
that there was a vacancy of alder- 
man. 583 

8. Where a charter authorized the elec- 
tion of a mayor on the charter day, 
with power to the mayor to bold 
over, and on the mayor's death withia 
the year after his election and swear- 
ing In, and in the mean time the alder- 
man next In order to officiate as 
mayor : held that in the case of a 
mayor's holding over and dying more 
than a year after bis election and 
swearing Id, the charter did not an* 
thorize a new election of a major, 
nor the alderman next in order to 
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offioiat0 
amitiUi* 



mayor; but it was eoius 

Page 583 

RECORD. 



The Conrt will Dotxompel the marshal 
to affile of record a writ of habeas 
corpui cum cauiOj by yirtue of which 
a person is committed to his custody 
in execution. Cooper t. Jonesy M. 
54 G. Z. 203 

RE-ENTRY, 
See Lease, 4. Waste. 

REGISTER, 
See Mandamus, % Ship. 

RELEASE, 
See Lease, 3. 

REPUBLICATION, 

See Will. 

RESIDENCE, 
See Corporation, 3. 

SALE. 

Where plaintiffs sold ten ont of eigh- 
teen tons of flax, then lying in mats 
at defendants' wharf, at so much per 
ton, to be paid for by the vendee's 
acceptance at three months, and gave 
▼endee an order on defendants (the 
wharfingers) to deliver ten tons to 
▼endee or order, which defendants 
entered in their books, bqt the quan- 
tity to be delivered was to be ascer- 
tained by the wharfinger's weighing 
it, (the mats being of unequal quanti- 
ties, so that a fraction of a mat might 
ht required,) and an allowance for 
tare and draft was to be made by the 
weight : held that the sale was not 
complete to pass the property, those 
acts not having been done by the 
wharfiDgers, nor any delivery made; 
and that tlie plaintiSf, upon the in- 



solvency of the vendee, might conn« 
termand the delivery. Buik and 
another v. Datii and another^ H. 
64 G. 3. Page 397 

SESSIONS, 

See Affidavit, 2. Appeal, I. Over- 
seers' Accounts. Settlement bt 
IIiRiNo AND Service, 3. 

SET-OFF, 

See Pleading, 11. 

1. Where defendants insurance brokers 
effected several policies of assurance, 
some in the name and on account of 
their own firm, others in the name of 
their own firm but on account of 
their principals, and others in the 
name and on account of their prin- 
cipals, for which principals they acted 
under a £fe/ crecfrre commission, with- 
out the knowledge of the under- 
writers : held, that in an action 
brought against them for premiums 
by the assignees of one of the nnder- 
writers upon those policies, who had 
become bankrupt, the defendants 
might set off losses and returns doe 
on all such of those policies as were 
effected in the name of their own 
firm, but not on such as were effected 
in the names of the principals, suck 
losses and returns having become due 
on those policies before the time when 
the bankrupt stopped payment, though 
they had never been adjusted by th« 
bankrupt, but only by the other un- 
derwriters between the time of his 
stopping payment and committing the 
act of bankruptcy, on which adjust- 
ment the defendants had given their 
principals credit for the amount. — 
Koster and other i^ assignees ofSman 
{bankrvpt) v. Eason^ M, 54 G. 3. 

3. Where brokers effected policies of 
assurance on goods on account of 
their principals, but in their own 
names, and accepted lulls drawn on 
them on account of the goods whidi 
were consigned to them^ aad foil 
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before arrifal : beld that thej might 
set offrach losses in an action brought 
by the assignees of the underwriter, 
(since a bankrupt) for premiumSi ai-> 
though they had not any commission 
del credere^ and the losses were not 
adjusted. fV» Parker and othert^ 
assignees of S, Parker a bankrt^^ 
T. Beasley and Waiter Belly IL 54 
G. 3. Page 423 

3* In assumpsit for goods sold and de. 
livered, defendant may set off money 
due upon plaintiff's acceptance, of 
which defendant has become holder 
since the sale, and before delivery of 
the goods, though he has agreed to 
give plaintiff ready money for them. 
Comfinihi.RwetijE.54 0.3. 510 

SETTLEMENT — Blf APPREN- 
TICESHIP. 

!• Where an apprentice who worked 
and slept at his master's works in C, 
at weekly wages, went with their 
knowledge on Saturdays and Sundcnfs 
to A., and slept there, and returned 
to his work on Mondays^ and was 
reoeifed by them, and on the Satur* 
day ftftemoon before Shrove TSsesday 
(having the night before slept at C) 
received his pay and never returned 
again to the service, and slept that 
and the following night at JR., but on 
quitting the works on Saturday had 
net formed any intention not to re- 
turn, Dor had he on the Sundqy^ 
nor could be Hx the time when he 
dMermined not to return : held that 
his settlement was at (7., his service 
having ended on his quitting on Satur» 
d^. The King t. The ItAabitants of 
Ribchester^ M. 54 G. 3. 135 

% An indenture binding out an appren- 
tice with the consent of the trustees 
of certain funds beqoeathied for the 
binding out poor apprentices, which 
was executed by^the apprentice and 
the master, and recited the trustees 
to be parties, and in which the con- 
sideration paid by the trustees to tUe | 



master was stated to be 202., wy 
held to confer a settlement, thoiigh 
it was not executed by the trustees, 
and though the master actually re- 
ceived only 16L 15s. 6dL the residoe 
being retained by the agent of the 
trustees for costs and expenses of tlie 
binding. The Kinf v. The InkatH^ 
ants of Quaintotty a. 54 G. 3. 

Page 31% 

3. Where the father agreed with R. 
that jR. should take his son for lix 
years, to teach him the trade of a 
framework knitter, and he was to al- 
low R, 9s. a week for the first three 
years, for teaching him and his board 
and lodging: held, that this was a 
defective contract of apprenticeship, 
and therefore the son did not 'gain a 
settlement under it The King v. 
The InhahUonte of Mount SorreUj 
E. 54 G. 3. 460 

4. Where the parish officers wishing to 
put out a child of the age of nine 
years as apprentice, vpon the refusal 
of his mother witiidrew her parish 
allowance, but two years afterwards 
she not being able to support him 
went to the parish officer and con- 
sented to her son's being put out, 
and by desire of the parish officer chose 
a master, to whom the parish officer 
agreed to give three guineas, &c., and 
afterwards all the parties met anif 
went before the justices, who think- 
ing that the master had' already a suf- 
ficient number of apprentices, re- 
fused to bind the son, whereupon the 
parish officer, declaring that if he 
could not hare him bound there he 
would elsewhere, took the parties to 
an inn, and procured an indenture, 
which was filled up and execoted, 
and the son with his motiier'a con- 
sent bound himself for seren yean: 
held that the sessions were net war- 
ranted in finding fraud so as to de- 
flsat the settlement under tlte in- 
denture. The King r. T%e Inkth 
Ntanie of KUba^ E. 54 G. 3L 501 
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SETTLEMENT—BY CERTIFI- 

GATE, 

See Sbttlemsnt — By Hiring and Ser- 
vice^ 9. 

A parish certificate of more than 30 
3rears^ date, acknowledging the pau- 
per's grandfather and fatker to belong 
to tlM appellant parish, produced by 
a raled inhabitant who was overseer 
of the respondent parish j was held to 
be evidence, thovgh it was objected 
tiiat some accoant thoald be given of 
R, aod that the witness was not com* 
patent to giva that account : and it 
seems that if necessary he might be 
eianined at to the custody. The 
Kmif T. The Inhabiianis of the 
Taamk^ of Neiherthangj H. 54 G. 3. 

Pa^e 337 

SBTTLBMENT^BT ESTATE. 

1. Where a son having agreed to purchase 
a piece of land for 65/. applied to his 
Ikther, who consulted to advance 20/. 
left to his wife, on condition that a 
house should be built by the son on 
the land, which the father and mother 
were to have for their lives and the 
life of the survivor, aod afterwards 
the tame to go to the son, but the 
fkther and mother were not to sell pr 
dfspose of it, nor to take any other 
family Into the house; but this agree- 
ment was only by parol; and after- 
wards the father ad?anced the 30/., 
and the son completed the purchase, 
and the land was conveyed to him in 
fee, and he built a house, of which the 
father and mother took possession 
with bis consent, and lived in it for 
three years, wtthoot paying any rent, 
when the father died, and the mother 
continued in possession : held, that 
the father did not gain a settlement 
by the residehce on the land, nor was 
tie mother entitled to reside on it ir- 
removeably. The Sang v. The In- 
hahUanU of Siandon^ B. 54 G. 3. 

461 

S. The mother of an infant copyiiolder 
under 14 was holden to be guardian 



by law of the copyhold, tlieve being 
no custom of the manor for appointing 
a guardian, and therefore entitled to 
reside irremoveably on the estate. A 
grant of parcel of the waste of the 
manor to hold to B. and his heirs by 
way of increase to his copyhold, by 
such services as the copyhold was sub- 
ject to, for wbich B» paid a fine of 
10«., was held not to enure as copy- 
hold, there being no custom to war- 
rant such grant, nor as an estate in 
fee-simple. 
Qwerej if separate purchases may be 
added together, to make one purchase 
of 30/. within stat. 6r. 1» v. 7. f . 5* 
The King v. The IfMbUmds of 
WOby^ E. 54 G. 3. P&ge 604 

SETTLEMENT— BY HIRING AND 

SERVICE. 

1. Where a servant under a yearly hiring 
served two months, and was then com- 
mitted and imprisoned under stat* 
20 6r. 2. c. 19. for misbehaviour to 
his master, and at the Instance of his 
master, and after nine day^ imprison- 
ment, was upon the application of 
his master discharged, and returned 
to him, and served him as before, and 
no mention was made of the terms on 
which he was to serve, and be served 
in the whole from the time of the 
hiring for about 19 months : held that 
the commitment and imprisonment 
were not a dissolution of the contract, 
or such an interruption of the service 
as to prevent a settlement, and thet0L 
fore he gained a settlement by such 
hiring and service, although he was 
married when he returned te his mas- 
ter, and received no wages for the 
time he was in custody. Tke K^ v. 
The Inhabitants of Bturton-'tqHm'' 
Irwellj H. 54 G^ 3. 329 

2* The son of a certificated person, who 
was not named in thecertificate^ upon 
the death of his flitlter^ being then re- 
sident with bift mother under the cer-. 
tificate, was bounid apprentice in th« 
certifying parish, left his father*s fa- 
mily, and served in that j^arMHrader 
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SHELL-FISH. 



the indentures for. some years, and 
then retarned, with his master's con- 
sent, to serye a person in the certified 
parish, where his mother and family 
resided under the certificate, and 
served that person until the expira- 
tion of his indentures, at which time, 
being of the age of 91, his mother still 
residing in the parish, he hired him- 
self to the same person for a year, and 
served that and three success! ?e years, 
in the certified parish : held that he 
gained a settlement by such hiring 
and service. The King t. The In^ 
habUanis of the Tovonsh^ of MorUy^ 
H. 54 G. $. Page 417 

3. This court will not upon a case stated 
presume a hiring for a year, for that 
is a fact to be found by the sessions. 
The King Y. The Inhabiianit of Sea- 
croft, E. 64 G. 3. 472 

SETTLEMENT— 6^ a tenement oflOl. 

a year* 

1. Renting a certain number of lugs of 
land at so much per lug, for the pur- 
pose of planting potatoes, where the 
pauper agreed to take the land of the 
landlord ready ploughed and ma- 
nured, and when he entered upon it, 
it was quite prepared, was held to be 
a renting of land of a yearly value, 
as It was increased by being ploughed 
and manured by the landlord, although 
' when the pauper took it the ploughing 
and manuring was begun, but not 
Jinuhed. The King y. The Inhabit- 
anis of West Cramore^ A/. 54 G. 3. 

139 

3. By Stat 51 G. 3. c. 107. (respecting 
the parish of Clapham) where the 
yearly rent or value of any house in 
the parish shall not amount to 90/., 
or where any house (of whatever 
yearly rent or value) shall be let out 
to weekly or monthly tenants, at a 
rent payable at a shorter period than 
quarterly, or shall be le^out in whole 
or in part in lodgings, the church- 
waidens, &c. may compound with the 
landlord for the parochial rates at a 
reduced rental^ and if the landlord 



shall refuse to compound he shtll be 
deemed the occupier, and shall be 
rated and pay the same, and his goods 
and also the goods of his tenant shall 
be distrained for the same, and the 
tenant shall deduct the same : Pro- 
viso that no tenant of any house ai 
before mentioned shall, by reason of 
his residing in or occupying the sane, 
or by payment of any such rate ia 
manner aforesaid, or which shall hire 
been compounded for, t>e deemed to 
acquire a sejttlement In the parish, bat 
in e?ery such case the landlord shall 
be deemed to have paid the same, &c.: 
held that this proviso did not restrain 
a person from gaining a settlement m 
the parish, by occupying a house at 
the yearly rent of 19 guineas, which 
was not compounded for nor refused 
to be compounded for. The King v. 
The InhabUanii of Streathaoh E. 54 
G. 3. Page 468 

3. Where a person engaged himself as 
waiter at an hotel, and had the taper 
privilege of selling malt liquors there, 
and the use of the cellar for holding 
the liquors, which had a separate en- 
trance, and of which he kept the key, 
and paid for his situation of waiter, 
and for the tap and cellar, the yearly 
sum of tOL : held that this was not 
such an occupation of the cellar as to 
confer a settlement The King v. 
The Inhabaants of Seacroft^ E. 54 
G. 3. 479 

SHELL-FISH. 

The Stat. 3 J. 1. c. 19., which prohibits 
persons from *' willingly taking, de» 
stroying, or spoiling any spawn, fry, 
or brood of any sea-fish in any wear 
or other engine or device whatsoever,*' 
seems not to comprehend shell- fish, 
and if it does. It means a taking for 
destruction, and not a taking of oyster 
spawn for the purpose of removing it 
to beds, for further growth and ma- 
turity to make it marketable. Brid* 
geTj 9* i,^ ^r* V. Rickanbomj E. 54 
G. 9. 508 
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SHERIFF, 

See Attachment. 

1. A return by the sheriff of non est 
inventus procured bj the plaintiff 
against the principal, in order to 
ground proceedings against the bail, 
is irregular, if the principal be at that 
time in custody of the same sheriff on 
a criminal charge ; and the Court set 
aside the proceedings against the bail 
with costs where the plaintiff knew 
that the principal was in such custody 
at the time of such return. Ward ▼. 
BrumJU and Eastwood^ Bail of 
Rhodesj M. 54 G. 3. Page 238 

S. Upon a capias utlagatum on mesne 
process under which the sheriff has 
seized and taken an inquisition, but 
there has been no venditioni exponasy 
the sheriff is not entitled to poundage. 
Graham and Another v. Grilly H. 54 
G. 3. 394 

SHIP, 

See Mandamus, % 

A bill of sale of 3-4th parts of a ship, 
then being in the port to which she 
belongs, executed by three of four 
joint-owners, transfers the property 
to the Tendee at the time of its exe- 
cution, if at that time a memorandum 
of such transfer be indorsed on the 
certificate of registry, and signed by 
the three, and a copy of such in- 
dorsement be delivered to the proper 
officer on the next day, and afterwards 
within a reasonable time the other 
owner execute the bill of sale and 
sign the indorsement and a copy of 
the indorsement signed by the four, 
be left with the proper officer ; there- 
fore, where upon a writ of Ji, fa. 
against one of the three the sheriff 
seized his share after the execution of 
the bill of sale and signature of the 
indorsement by the three, but before 
the delivery of the copy of such in- 
dorsement to the proper officer : held 
that, the sheriff might abandon the 
seizure and retarn nulla bona. PaU 
mer and Another t. MoKon^ M. 54 
G. 3. 43 



SIGNATURE. 

A bill of parcels, in which the name of 
the vendor is printed, and that of 
the vendee written by the vendor, is 
a sufficient memorandum of the con* 
tract within the statute of frauds to 
charge the vendor. Schneider and 
Another ▼• Norrisy II» 54 G. 3. 

Page 280 
STAMP, 

See Settlement by Apprenticeship, 2. 

1. A bond conditioned for the payment, 
by quarterly payments, of an annual 
rent, is within the 48 G. 3. c. 140. 
sched. part i., which imposes a duty 
on bonds given as a security for the 
payment of any definite and certain 
sum of money, and must be stamped 
accordingly. Attree t. Anscombe and 
Others, M. 54 G. 3. 88 

3. A written paper, delivered by the 
auctioneer to the bidder, to whom 
lands were let by auction, containing 
the description of the lands, the 
term for which they were let to the 
bidder, and the rent payable, but not 
signed by the auctioneer or any of the 
parties, was held not to be such a 
minute of the agreement as was re- 
quired to be stamped, pursuant to stat. 
48 6r. 3. c. 149., nor such a writing 
as would exclude parol evidence. 
Ramsbottom and Others ?. Tunbridge^ 
E. 54 G. 3. 434 

3. A written paper, signed by the auc* 
tioneer^ and delivered to the bidder, to 
whom lands were let by auction, con* 
taining the description of the lands, the 
term for which they are let to the 
bidder, and the rent payable, must be 
stamped pursuant to stat. 48 G. 3. 
c. 1 49. Ramsbottom t. Mortkjfy E. 
54 G. 3. 445 

STATUTES. 

The statute written in the statute book 
under the year seeundo (vulgo nrimo^ 
Jac 1. c. 15. most be pleaded as of 
the first year. Brjfmi t. fVUhere. 
M. 54 G. 3. 138 
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31. c. 11. EzeeutiiM. 

Hk. IL 

5. $U, % c. 4. ..Parliament. 

Hen. VII. 
3»«.10. Costs. 

ir^. VIII. 

6. c. 16. House of Commons. 
27. c. 5. Wales 

• c. 10, Inrolments 
c 26. Wales 



Page 409 
id. 




S14 



249 



214 
273 
288 
273 



4*~c. 28. R^ettfry for noD*|ii]r< 

mentof rent, r P^M 

17. c 38. f . 3.' Overseers. M 

l&c. 18. «. 7. Hastings. SIS 

20. c. 19. $^. Magistrates. 531 

23. c. 11. nPerjary. m 

24. c. 44. s. §. G^py of wamnt 260 

25. c. 24. Inclosnre..'; 177 

26. c. 33. Marriage. 560 
30. c. 24. False preteaees. 384 
33. c. 20. Parliament. 316 



.1 



JBcftr. VI. 

2 ft 3. c. 13. Tithes. Barren Ground. 

367 

Eliz. 

29. c. 4. Sheriff. 296 

43. c. 2. 88. 2. 4. Oferseers. 344 

Jame8 1. 

1. c. 15. Bankrupt. 38. 123. 557 
3. c. 12. Sea-fish. 568 | 

Charle8 II. 

16 & 17. c. 8. Jeofails. 272 

29. c. 3. Frauds. 206. 288. 463. 



WilL Sf M. 

7 &S.C. 4. Treating Act. 

c. 25. 8. 5. Poll. 

8 & 9. c. 16. #. 2. Highway. 

c 30. Certificate act. 

9 & 10. c. 11. Poor certificate. 

c. 25. Stamp. 
11 & 12. c. 21. Watermen. 

Anncm 

S.X. 9. «. 35. Apprentice. 
9. c. 5« Parliament. 

Geo. I. 

3. c« 15. «• 3« Sheriff. 
9. c 7. #. 5. Settlement. 

Geo. II. 

2. c 26. Waterman. 

3. c 29. #. 8. Settlement. 



G^eo. III. 

13. c 51. Wales. t7t 
c 78. f. 19. Highway^appeal. 

231. 237 

22. c. 83. Guardian of the Poor. 315 

is. c 66. Insurance. 489 

32. c. 58. Quo warranlo. 71 
8. 3. DerimtrTe titles. 79 

33. c. 42. Whitstable eompanj of 
dredgers. 56 

34. c 68. Registry of ships. 46. 2U 

35. c. 101. Settlement. 463 
41. c. 109. 8. 8. 11. General In- 

closure. 85 

43. c. 84. Residence. 534 
I c. 140. Habeas corpus. 582 

44. c. 98. 8. 24. Stamp. 288 

46. c. 135. f. 2. Bankrupts-— proT- 
ing debts. 480 

47. 8e88. 1. c. 4. 8. 14. Inferior 
Court. 348 

48. c. 123. losolyent. 201 
c. 149. 8ch. part 1. Stamp. 

87. 340. 434. 445 

49. Cm 13. Inclosure. 82 
c. 121. 8. 8. Bankrupt — Surety. 

197 
8. 10. Notice to dis- 
pute proceedings un- 
der commission. 558 
8. 14. Creditor suing 
estopped from pro?- 
iog. 128 
8. 17. Annuity Credi- 
tor. 552 

50. e. 49. Churchwardens, &c. 344 
61. c 100. Inclosure. 100 

c. 107. Clapham, parish of— 
Settlement. 468 

145 c. 126. Hustings. 212 

338^ c. 125. Insolvent. 552 



214 
213 
232 
418 
ib. 
555 
146 



339 
216 



295 
463 



* SURETY. 

Sm BoiTD, 1. IvsoLTiNT Destoh, S. 

Tha obligM of ■ bond rItcii hy principal 
ud f^urpty coiiHitionpd foT the pay- 
ment nf money by inttilmenls, who 
hu proTPd under a comiiii»ion of 
baHkroptcy igalmt the principal th» 
whole deht, and rBcei»ed a difidend 
thereon of ti. Id. in the pound, may 
recoTcr RgainBt the surety an instal- 
inent doe, making ■ deduction of li. 
and Id. on the amount of sacti instal- 
ment, and the surety li not entitled 
to haie <he whole diridcnd applied in 
diieharKe of thtt instalment, but only 
rateably in part payment of each in- 
tlalment as it becomei due. Martin 
y. BreckneUt M. 54 G. S. Page 30 

TENDER. 

Set Cor YH OLD. 

A tender by the agent of defendant of 
the whnle sum demanded by plainlifT, 
t^ palling out hb pocket book, and 
offering if he would go into a neigh- 
bouring public house to pay it, which i 
the plaintiff refuKd to take, is good, I 
Kltbough the agent is only authorized i 
by the defendant to tender a kum . 
short of the whole mm demandt-d, : 
and offers the rest at his own risk. 
Readt. Goldring, M. 54 G. 3. hG , 

TITHES. 

The rule of law for determining what 
is barren ground within stat. 2 & 3 
Ed. 6. c. 13. is whether the laod is nf 
such a nature as to require an extra- 
ordinary expense in the mannrine or 
tilling to bring it into a proper state 
of cultivaliun; and not whether it ii 
or IK not in lis nature so fertile, as 
after being ploughed and sown to pro- 
duce or iisell, without DJanuring, a 
tillage or crop worth more than the 
«xp«n>e oi ploughing, sowing, and 
reaping. PVarwick and Another t, 
Ct>Umi,H.6AG.3. 349 

Vol. II. 



TRESPASS. 

Sea Pliadino, 3. 0. 
Where defendants, in order to levy a 
poor's rate under a warrant of dis- 
tress grafted by two magistrate^f 
broke and entei«d (he hbuse and 
broke the windows, kc.: held that 
they might be sued in trespass with- 
out a prerious demand of the perusal 
and copy of the warrant, according 
to i4 G. i.e. 44. 3. 6. Bell J. Oakley md 
eight Otheri, II. 54 G. 3. Page 339 

TRIAL, 

jSm Practice, 2. Witness. 

TROVER, 

See A^FinATiT, 4. Factor, I. 
Whace by agreement dated 1(136, b'^' 
tween the lord and certain tenants of 
customary ienemenl<i wiihin a manor, 
the tenants covenanted, that they, 
(heir heirs or assigns, would not cut 
down, Hell, or dispose of any wood 
•tending or growing, or hereafter to 
stand or grow, without the licence of 
the lord, and the lord corensnted to 
set out yearly, upon request of the 
tenants, snnicient for the repairing of 
their houses, &c., and other necessary 
uses in and about the said tenements, 
and that in ca^e sny of the tenants, 
their heirs, or assigns, should plant 
any wood upon the said tenementu, it 
should be lawful for Ihem to cut 
down, use, and dispose of all or any 
such wood for repairing; their house:', 
&c., or for any c'j er their necessary 
uses without disturbance of Ihe lord : 
held that defendant, who was tenant 
of one of the customary tenements 
comprized in the abnie ai^reemeiil, 
uas not entitled wilhnut licence of 
the lord to cut d'<wti and tell wici 
which had been pUnted on thetene. 
ment by a tenant since the agreement, 
and that having so done, the loid 
might maintain troier against her for 
th« wood. Blacketl, Bart. f. Mar]/ 
June Loaei, E. H G, 3. 4U4 

2H 
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'1. 



^ASTE. 



WITNESS. 



VENDOR AND VExXDEB, 

See Sale. Signature. 

VENUE, 

See Herefordshire. 

The undprfakini^ of the plaintiff upon 
the usoal rale for bringing back the 
venue to Middlesex^ is satisfied by the 
production of the commission of bank- 
ruptcy rested nt iVtstminster, Keit' 
singion^ assignee of T. Chantler^ a 
bankrupt^ ▼. T. CharUljsr the younger^ 
M. 54 G. 3. Page 36 

USURY, 
jSee Pleading, 5. 

WALES, 

See Herefordshire. 

WARRANT OF ATTORNEY. 

Warrant of attorney to confess a judg- 
ment to three, and one dies, the Court 
MfiW permit judgment to be entered 
by the sarrivors. Fendall and Other t 
T. May^ Bart,^ M. 54 G, 3. 76 

WASTE. 

fhe lord mey enter for waste committed 
by copyholder for life, though there 



b»an intermediate estate in reuia 
between the estate of copyhold< 
life and the lord's reyersion. X 
Sir M* B. Folket and the Dean 
Chapter of Exeter v. Clementt 
54 G. 3. Fai 

WESTMINSTER, CITY OF 
See Hu8TiN<^8. 

WILL. 

A codicil signed by the testatoi 
attested by three witnesses, ** 
taken as part of his V^IK'* is a r 
lication of the will so as to mak 
will pa8< lands contracted for b< 
but conteyed between the date c 
will and codicil. GoodtitU d. Ei 
Woodhouie qmd Jame^ Thomeu 
Anne his ZDifCy t. John MeredA 
54 G. 3. 

WITNESS, 

5ee Settlement by Certificai 

The Court upon application of th 
fendant postponed the trial i 
information for a mindenieanor, 
the defendant's consenting hy w 
under his own hand, to the exa 
tion upon interrogatories of a w 
for the crown. Rex v. Morphe 
54 G. 3. 
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